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QUESTIONS PRESENTED 


Whether there was sufficient evidence presented, _ 


creating questions of fact, to be resolved by a jury | 
in an action in which the Court directed a verdict. 


Whether the Court erred in not allowing evidence 
of subsequent repairs where the same was being 
offered to show the condition of the instrumentality | 


at the time of an occurrence and for purposes of 
impeachment. 


Whether it was error to allow a new injury to be 
claimed during the course of a second trial where 
no claim had therefore been made. 
| 
Whether life expectancy tables are admissible into | 
evidence in an action for personal injuries where | 
there is no showing of any permanency of said in- 
juries. 

Whether the Court erred in allowing the jury to 
consider the issues regarding damages where the 


resolution of said jury determination could be only | 
the result of speculation. | 
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| 
During the cross-examination of Appellee, Crawford, the repair 
estimate was again utilized in an attempt to impeach the witness as to 
the condition of the brakes on his vehicle. Crawford had testified that 
following the occurrence he was able to drive his vehicle and the brakes 
were functioning properly; that there was no change in the operation of 
the braking system following the accident. Yet when the vehicle was 
placed in the shop for repairs the note on the repair estimate stated 
"Repair — No Brakes" (J.A. 344). The Court refused to allow Appel- 
lant's counsel to cross-examine on the repair estimate by holding that 
subsequent repairs are not admissible. However, this evidence was 
admissible for purposes of impeachment. Chocktaw, Oklahoma and 
R. R. Co. v. McDade, 191 U.S. 64, 48 L. Ed. 96 24 8. Ct. 22 (1903); 
Daggett v. Atchison, T.& S. F. R. Co. 48 Cal, 2d 655, 313 P. 2d 557 A 
Anno. 64 ALR 2d 1283 (1957); 2 Wigmore Evidence, Sec. 283, 
1940, p. 154. 


mH. 


| 
THE COURT ERRED IN FAILING TO DIRECT A VERDICT 
IN FAVOR OF THE APPELLANT, KINNEY OF D. C., INC,, 


IN THE FIRST TRIAL, | 
The only evidence that was presented in the first trial with re- 

gards to the happening of the occurrence and the condition of the ve- 
hicle was through the testimony of Appellees, Foster and O'Donoghue, 
and the witnesses, Charles Blow and Donald Miller. This testimony 
failed to disclose any negligence on the part of Appellant, unless the 
law imposes a duty on a parking lot operator to perform a detailed 
inspection on the brakes of each vehicle left in its care. This is not 
the law. In the case of Ravin v. Hanson, 142 A. 2d 830 (1958), our 


Municipal Court of Appeals held: | 
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1... An automobile driver who has no notice of 
faulty brakes, and could not discover the defect 
through the exercise of reasonable care, is not 
responsible for any damage caused by brake 
failure." 


Iv. 


THE COURT ‘ERREDIIN ALLOWING APPELLEE, MARY T. 
O'DONOGHUE, TO AMEND HER COMPLAINT DURING THE 
COURSE OF THE SECOND TRIAL TO INCLUDE AN AGGRA- 
VATION OF A PRE-EXISTING CONDITION. 


4 ° 
In the Complaint filedjby Appellee, Mary T. O'Donoghue, with 
regard to her injuries, she claimed: 


'. _ , the plaintiff sustained injuries to her neck 
and cervical spine. She sustained head injuries 
which have resultjed in severe headaches, oc- 
cipital in nature, fat frequent intervals, and also 
in frequent spells of dizziness. She has also 
suffered since the collision from severe pain 
behind her right ear; also blurring of vision. 
She sustained per manent injury to her nervous 
system. She suffered, and will in the future 
suffer great pain of body and mind; and she was 
otherwise severely and permanently injured.” 
(J-A. 8) 


In her Pre-trial Statement with regard to her injuries she claimed: 


"Permanent injuries to her neck and cervical 
spine. Head injuries which have resulted in 
severe and freqtent headaches and frequent 
spells of dizziness. She has suffered since 
the collision from severe pain behind her 
right ear. She also suffered from blurring 
of vision which cleared up. She sustained 
permanent injury to her nervous system." 
(J.A. 15) 
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In the Pre-trial Order of the Court, the injuries were set out 
as follows: | 


"The accident caused severe and frequent headaches | 


and frequent spells of dizziness, pain in neck and | 
cervical spine, blurring of vision which cleared up. | 
Since the collision plaintiff has suffered from se- 
vere pain from behind her right ear and nervous- 
ness, 7.€., nervous anxiety tension." (J.A. 22) 

(emphasis added) | 

During the course of the first trial Appellee, O'Donoghue, and 

her witnesses claimed that the injuries resulted from the accident of 
November 11, 1960, and there was no mention of an aggravation of a 


pre-existing condition. 


Defense counsel had information that Appellee, O'Donoghue, had 
many pre-existing conditions which were far more serious than the in- 
juries claimed and which did not come out in the course of the first 
trial. Most of the Appellee's complaints and the treatment she was 
receiving were related to the pre-existing conditions and not to the 
injuries she alleged she sustained in the accident, although she claimed 
that all of the treatment was a consequence of the injuries in said ac- 


cident. | 


| 
Dr. Coleman, on his direct testimony in the course of the second 


trial, stated that Appellee's emotional condition was aggravated by the 
accident. Counsel for Defendant objected onthe basis that there was 
no claim for aggravation of a pre-existing condition; however, the 
Court allowed her to claim this aggravation based on the "Pre-trial 
Order" although the Court refused to allow a claim involving the low 
pack under the same Pre-trial Order (J.A. 225). | 


If Pre-trial are to be effective, then courts must give credence 
to the Pre-trial Orders; otherwise, Pre-trials would be abandoned. 
See Meadow Gold Products Co. v. Wright, 108 U. S. App. D. C. 33, 
278 F. 2d 867 (1960). | 


V. 


THE COURT ERRED IN ALLOWING THE APPELLEE, 
MARY T. O'DONOGHUE, TO PLACE INTO EVIDENCE 
THE LIFE EXPECTANCY TABLE WHERE THERE 
WAS NO EVIDENCE OF PERMANENT INJURY. 


: é 
_ The admissibility of th mortality table.is dependent upon a show- 


ing of permanent injury. Where there is no evidence of permanent injury, 
the mortality table is not relevant evidence. 


There was no testimony by Dr. Coleman that Appellee's conditions 
were permanent as a result of the injuries she claimed in the accident 
of November 11, 1960. To the contrary, Dr. Coleman testified that her 
complaints were the result of the conditions of her employment. The 
mortality table was allowed over objection of Appellant (J.A 327). See 
50 ALR 2d 431. 


VI. 


THE TRIAL COURT ERRED IN INSTRUCTING THE JURY 

ON BEHALF OF THE APPELLEE, MARY T. O'DONOGHUE, 
ON AGGRAVATION OF A PRE-EXISTING CONDITION WITH- 
OUT ADVISING THE JURY WHAT PRE-EXISTING CONDITION 
THE COURT HAD ALLOWED HER TO CLAIM, 


In instructing the jury on damages as they pertained to Appellee, 
O'Donoghue, the Court stated: 


"T now turn to the claim of Mrs. O'Donoghue. 
She is claiming as a proximate result of the 
claimed negligente of the defendant reim- 
bursement for medical attention, medicine, 
loss of earnings through 1962, pain and suf- 
fering, and in addition thereto for any dis- 
ability and pain and suffering which she may 
with reasonable expectancy have occur to 
her in the future. The life expectancy of the 
plaintiff, O'Conoghue is twenty-one years. 


§ 
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In connection with her claim you will have for 
your consideration this proposition. If you 
find that the defendant's negligence has been 
a proximate cause of aggravating a previous- 
ly existing injury or disability suffered by the 
plaintiff, O'Donoghue, then the plaintiff is en- 
titled to recover to the extent that the condition 
has been aggravated or increased or augmented. 
So much for the claims with reference to dam- 
ages." | 

Counsel for Appellant objected to this instruction. The Trial 
Court had only allowed the Plaintiff to claim an aggravation of a pre- 
existing emotional condition. During the course of cross-examination, 
counsel for Appellant developed that Appellee, O'Donoghue, had a pre- 
existing low back condition which caused her leg to atrophy and led to 

| 

retirement from her Government employment. The Trial Court would 
not allow the Appellee to claim the low back condition or the aggrava- 
tion of the low back condition but-the jury was not informed of this. 
Both prior to and following the accident, Appellee was going through 
menopause in addition to her being an extremely nervous individual. 
This condition appeared to be the same both before and after the acci- 
dent of November 11, 1960, although Dr. Coleman said there may have 


been some aggravation of these conditions (J.A. 278). 


In light of the instruction the jury considered both the low back 
disorder and the menopause problem which were not caused or claimed 


as a result of this accident. Although both Appellee and Appellee's 
physician had been impeached by virtue of their non-disclosure of these 
circumstances, both from the testimony of the prior trial, their testi- 
mony in the second trial and the medical reports submitted by Dr. Cole- 
man, the impeachment of these witnesses became valueless in the minds 


of the jury as a result of the Court's instruction. 


vil. 


THE COURT ERRED IN NOT DIRECTING A VERDICT ON 
BEHALF OF THE APPELLANT IN THE SECOND TRIAL 
ON THE ISSUE OF DAMAGES AS TO THE APPELLEES, 


FOSTER AND O'DONOGHUE : 


4 
A witness is presumed to speak the truth. However, where the 


testimony of a witness or party is self -contradictory, inconsistent, 


inconclusive, uncertain and yague on issues about which said individ- 
ual could not reasonably be mistaken, then the testimony is proof of 
nothing. Pennsylvania R. R. Co. v. Chamberlain, 288 U. S. 333, 53 S. 
Ct. 391, 77 L. Ed. 819 (1933). 


A reading of the testimony of the Appellees, Frosene and Sidney 
Foster, Dr. Maurice H. Herzmark, Dr. Herbert S. Gates and Appellees, 
Mary T. O'Donoghue and Dr. Francis Coleman, will disclose numerous 
statements which are self-contradictory, inconclusive, uncertain and 
vague on the issue of damages. This is not the type of testimony that 
a jury should be allowed to consider, for to do so the jury must first 
make a determination'as to which of the inconsistent statements they 
choose to believe and then discount the rest of the inconsistent state- 
ments. 


If self-contradictory statements involve the issue of liability, 
there is no question that a directed verdict could have been granted. 
Capital Transit Co., Inc. v. Gamble, 82 U.S. App. D. C. 57, 160 F. 2d 
283 (1947). 


Appellant sees no distinction where the contradictory testimony 
relates to the issue of damages. In these cases the verdicts were of 
necessity based upon sheer speculation and thus should not have been 
allowed. 


CONCLUSION 


Based upon the evidence, the only logical inference that can be 
drawn is that the Appellee, Joseph W. Crawford, was negligent and that 
his negligence was the proximate cause of the accident. The evidence 
shows that: | 


1. The brakes on the Crawford vehicle were defective; 


2. Crawford knew or, in the exercise of reasonable care 
should have known, of the defective condition; 


Crawford gave no notice of this defective condition | 
to the Appellant; 


The brakes on the Crawford vehicle failed to operate 


while in Appellant's possession; 


There was no act or omission on the part of Appellant 
creating even an inference of negligence. 


Certainly, it cannot be said that in allowing a jury to consider 
this issue is to allow for speculation or guessing on their part. This 
evidence was credible and undisputed and based upon the law as cited 
herein, the issue as to Appellee, Joseph W. Crawford's, negligence 
was one for a jury determination. 


The only evidence that was presented as to Appellant was that 
its employee was operating the vehicle owned by Appellee, Crawford, 
at the time of the occurrence and the manner in which the vehicle was 
being driven. There was no showing of negligence on his part, nor 
could a jury properly infer any act or omission on his part which 
could constitute negligence. Therefore, if a directed verdict was 
proper, it should have been granted to Appellant. | 
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The repair estimate was competent evidence to show the condi- 
tion of the Crawford vehicle at the time of the occurrence and was 
relevant in attacking Crawford's credibility as it disclosed the fact 
that Crawford had actual notice of the condition of the brakes on his 
automobile at the time of the occurrence where he had denied this 
fact in his testimony. This evidence should have been admitted so 
that the jury could consider the same. 


The evidence presented during the course of the second trial 


discloses prejudicial error. 


Based upon the entire record, the cases and authorities cited 


herein and the application of the legal principles to the facts, the judg- 


ments of the District Court should be reversed and remanded for a 
new trial on all the issues. 


Respectfully submitted, 


SOL FRIEDMAN 
LEONARD L. LIPSHULTZ 
MARVIN M. WALDMAN 


635 F Street, N. W. 
Washington, D.C. 20004 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MARY T. O'DONOGHUE 
3133 Chestnut St., N. E. 
Washington, D. C., 

Plaintiff, 


v. 


KINNEY OF D. C., INC. 
a corporation 

514 - 11th St., N. W. 
Washington, D. C. 


and 


Civil Action No. 2968-61 


JOSEPH W. CRAWFORD 
1700 Pinewood Street 
Falls Church, Virginia, 


Defendants. 


DOCKET ENTRIES 
* 


Proceedings 


Complaint, appearance; Jury Demand. | filed 


Summons, copies Q) and copies (1) of Complaint issued 
to deft. #1; #1 ser. 9-13-61. 


Summons copies (2) and copies (2) of Complaint issued 
to deft. #2. 


Traffic Act Bond of pltff. in sum of $250.00 with Hart- 
ford Accident and Indemnity Co. approved and Hee 
Youngdahl, J. 


Answer of deft. #1 to Complaint & Cross- Claim vs deft. 
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CA 446-62 with CA 2968-61 (Original filed in 446-62). 
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May 15 Appearance of Hubert M. Schlosberg as co-counsel for 
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in CA 446-62) 
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1965 
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CA 446-62) Curran, J. 
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for permanent back injury. (N) (filed in CA 446-62) 
Curran, J. 


¢ 
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1965 
June 25 


June 28 


June 29 


Jury and two alternate jurors sworn; trial begun; re- 
spited until June 28, 1965. (Reporter: Robert i. 
Henderson) Keech, J. 


Trial resumed; same jury and alternate jurors; re- 
spited until June 29, 1965. (Reporter: Dawn T. 
Copeland) Keech, J. | 


Trial resumed; same jury and alternate jurors; verdict 
for defendant Joseph W. Crawford vs plaintiff by direc- 
tion of the Court; respited until June 30, 1965. Gee 
Dawn T. Copeland) Keech, J. 


Verdict and judgment for defendant Joseph W. Crawford 
vs plaintiff by direction of the Court, with costs vs 
plaintiff. (N) Keech, J. | 


Trial resumed; same jury and alternate jurors; verdict 
for defendant Joseph W. Crawford vs defendant 'Kinney 
of D. C., Inc., on the Cross-Claim, by direction of the 
Court; alternate jurors discharged; jury retires to con- 
sider verdict: jury excused at 4:25 p.m., to return into 
Court at 10: 00 A.M., July 1, 1965, to resumed delibera- 
tions. (Reporter: Dawn T. ’ Copeland) Keech, |J. 


Verdict and judgment for defendant, Joseph W. Crawford 
vs defendant Kinney of D. C., Inc., on the Cross-Claim, 
by direction of the Court, with costs vs defendant Kinney 
of D. C., Inc. (N) Keech, J. 


Jury resumes deliberations; jurors fail to agree; jury 
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Dawn T. Copeland) Keech, J. 
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Motion of plaintiff for new trial; c/m 7-9-65; P & A; 
MC | filed 
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Kinney; c/m 9-9-; P & A; MC | filed 


Transcript of proceedings 6-25-65; pp. 1-5; (Reporter: 
Robert I. Henderson) (Clerk's copy) filed 


Opposition of defendant, Crawford to motion of plaintiff, 
Foster for a néw trial; opposition to motion of plaintiff, 
O'Donoghue for a new trial; opposition to co-defendant's 
motion for rehearing and reconsideration and for new 
trial; ¢/m 7-13/65 filed 


Opposition of defendant #1 to motion of plaintiff for a 
finding of liability; c/m 7/15/65; points and authorities; 
MC 7/16/65. °* filed 


Notice of appeal of defendant Kinney; deposit by Galt 
$5.00. (copies nfailed to Dennis Collins and William E. 
Stewart) filed 


Motion of defendant #1 for entry of final judgment; points 
and authorities; c/m 7/29/65. filed 


Opposition of Joseph Crawford to motions for entry of 
final judgment; c/m 8/3/65. (filed in CA 446-62) 


Notice of appeal by defendant withdrawn. (FIAT) Keech, 
J. 


Motion of plaintiff for a new trial denied. (FIAT) (signed 
7-15-65) (N) Keech, J. 


Motion of plaintiff for a finding of liability as to defendant, 
Kinney of D. C., Inc., denied. (FIAT) (signed 7-15-65) 
(N) Keech, J. 


Motion of defendant, Kinney of D. C., Inc., for rehearing 
and reconsideration of judgment entered and for a new 
trial denied. (FIAT) (signed 7-15-65) (N) (filed in CA 
446-62) Keech, J. 


Order denying motion of defendant, Kinney of D. C., Inc., 
for entry of final judgment upon the verdict directed in 
favor of the defendant, Joseph W. Crawford. (N) Keech, 
J. 


Notice of appeal of plaintiff; deposit by Collins $5.00. 
(notice mailed to William E. Stewart and Hubert M. 
Schlosberg). filed 


Withdrawal of notice of appeal. (FIAT) Jones, J. 


Transcript of testimony, Vol. 1, pages 1-111-139, June 
25, 1965. (Reported by: Robert I. Henderson) (Clerk's 
copy) (filed in CA 446-62). 


1965 
Sept. 28 


Sept. 28 


Oct. 11 
Oct. 14 
Oct. 22 


Nov. 29 


Transcript of testimony, Vol. 2, pages 140- 314, June 
28, 1965. (Reported by: D. Copeland) (Filed in CA 
446-62). 


Transcript of testimony, Vol. 3, pages 315- 368, June 
29, 1965. (Reported by: D. Copeland) (filed in CA 
446- 62). 


Order striking certificate of readiness. (N) (ac) 
McGuire, C. J. | 


Motion of plaintiff for severance; c/m 10/13/ 85; points 
and authorities; MC 10/14/65. filed 


Opposition of defendant #1 to motion of plaintiff for 
severance of action, P & A; c/m 10-20-65. | filed 


Recommendation denying plaintiff's motion to sever 
from CA 446-62. AC/N Pretrial Examiner. | 


Objection of pltff. to recommendation of Pretrial Ex- 
aminer; c/m 12/1/65. MC 12/1/65. | filed 


Order overruling objection of pltff., Mary T. O'Donoghue, 


to recommendation of pre-trial examiner; reinstating 
cases to ready calendar in former positions of pant 
(N) AC/N Sirica, J. 


Appearance of Jacobs and Schlosberg as atty. for deft. 
#1 withdrawn, and enter appearance of Friedman and 
Lipshultz. AC/N | filed 


Motion of pltff. for reconsideration; P & A; c/n m sa 9/66; 
MC 12/14/66. 


Opposition of deft. #2 to motion of pltffs. to i eee 
c/m 12/16/66. | filed 
Order denying motion of plaintiff for reconsideration. 
(original filed in CA 446-62) (N) (AC/N) Keech, J. 


Motion of Kinney of D. C., Inc., for reconsideration; 
P & A; 12/23/66; MC 12/23/66. | filed 


Motion of deft. Kinney of D. C., Inc., to reconsider — 
Denied. See Order 12/22/66 (FIAT) (signed HS, 
(N) Keech, J. 


Memorandum of deft. #2 in opposition to motion of deft. 
#1 to reconsider; c/m 12/27/66. (filed in CA 446-62) 
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Deposit of eto by Dennis Collins for a new trial. 


Jury and two alternates sworn, trial begun; respited 
until Feb. 1, 1967. (Reporter: Charlotte Irion) 
Keech, J. 4 


Trial perarey same jury and same alternates; respited 
until Feb. 2, 1867. (Reporter: Charlotte Irion) Keech, J. 


Trial resumed; same jury and same alternates; re- 
spited until Feb. 3, 1967. (Reporter: Charlotte Irion) 
Keech, J. 


Trial resumed; same jury and same alternates; juror 
#4 excused; alternate juror #1 takes seat of juror #4; 
respited until Feb. 6, 1967. (Reporter: Charlotte Irion) 
Keech, J. 


Trial resumed; same jury and same alternates; case 
argued; respited until February 7, 1967 at 9:30 A.M. 
(Reporter: Charlotte Irion) Keech, J. 


Trial resumed; same jury and same alternate; alter- 
nate juror discharged; verdict for plaintiff in sum of 
$8,000.00 agajnst defendant; jury polled; jury discharged. 
(Reporter: Carol Shanahan) Keech, J. 


: 
“ 


Verdict! and Judgment for plaintiff in sum of Eight 
Thousand Dollars ($8,000.00), without costs, against 
defendant. (N) Keech, J. 


Note from Foreman of Jury. (original filed in CA 446- 
62) filed 


Motion of def}, Kinney of D. C., Inc., for a Judgment 
N.O.V. or a nbw trial, or in the alternative for a remit- 
titur; P & A; p/m 2/13/67; MC. filed 


Motion of deft., Kinney of D. C., Inc., for Judgment N.O.V. 
or new trial, pr in the alternative for a remittitur "Con- 
sidered and denied". (N) Keech, J. 


Opposition of pltff. #1 to motion of deft., Kinney of D. C., 
Inc., for Judgment N.O.V. or for new trial, or in the al- 
ternative for a remittitur; c/m 2/17/67. filed 


Notice of appeal by deft. #1 from order of 2/20/67; De- 
posit of $5.00 by Lipshultz; Copies mailed to Dennis | 
Collins, Samuel Intrater, and William Stewart. filed 


Notice of appeal by pltff. from order of 6/29/65; Deposit 
of $5.00 by Dennis Collins. Copy mailed to William 
Stewart. filed 


Transcript of proceedings — Vol. 3A of 6/29/ 65; 
(Reporter: Dawn Copeland) (Court's copy) __filed 


| 
Supersedes under-taking on Appeal with Consolidated 
Mutual Insurance Co. in the sum of $10,000.00.; 
Approved. Keech, J. 


Order staying execution of Judgment pending appeal. 
(N) Keech, J. | 


Motion of pltff. to extend time to docket appeal; P & A; 
(Consent) | filed 


Order extending time to docket appeal to and including 
May 15, 1967. (N) (N/371) McGuire, J. 


Request of deft., Kinney of D. C., Inc., to make defts’. 
exhibits #s 5A, 5B, & 5C part of the record; c/m 4/14/67; 
exhibits #s 5A, 5B, & 5C. | filed 


Transcript of Proceedings of Jan. 31, Feb. 1, 2, 3, & 6 
(5 volumes). (Reporter: Charlotte Irion) (filed in CA 
446-62) 


Motion of pltffs. to extend time to docket appeal; P& A; 
(Consent) | filed 


Order extending time for docketing appeal to and includ- 
ing May 26, 1967. (N) (N/371) McGuire, J. 


Transcript of Proceedings 2/7/67; Vol. VI, pages 1000- 
1032. (Reporter: Carol A. Shanahan) (Clerk's copy) 
filed 


Record on Appeal delivered to USCA. 
Deposit by Marvin Waldman $2.30. 


Receipt from USCA for Original papers. 


[Filed September 8, 1961] 


COMPLAINT FOR DAMAGES 


(Personal Injuries) 
| 


1. This Court has jurisdiction of the within cause of action, the 


amount in controversy exceeding the sum of $3,000.00. 


2. On, to-wit, November 11, 1960, the plaintiff was the owner 


and operator of a motor vehicle which was in the process of exiting 
from a parking garage on Eleventh Street between E and F Streets, 
N. W., Washington, D. C., which garage was owned and operated by 
Defendant Kinney of D. C., Inc. Plaintiff's car was stopped prepara- 
tory to going out onto Eleventh Street when it was struck from the 
rear by an automobile which was being driven in a negligent manner 
by Defendant Kinney of D. C.'s agent or employee. Said automobile 
was owned by Joseph W. Crawford, and Defendant Kinney was oper- 
ating same with his consent. 

3. Asa result of the collision aforesaid, the plaintiff sustained 
injuries to her neck and cervical spine. She sustained head injuries 
which have resulted in severe headaches, occipital in nature, at fre- 
quent intervals, and also in frequent spells of dizziness. She has also 
suffered since the collision from severe pain behind her right ear; 
also blurring of vision. She sustained permanent injury to her nervous 
system. She suffered, and will in future suffer, great pain of body and 
mind; and she was otherwise severely and permanently injured. 

4. By reason of the foregoing injuries, plaintiff has been re- 
quired to expend and will in future be compelled to expend, large sums 
of money for medical care, medicines and associated items; she was 
unable to pursue her regular occupation, with consequent monetary 
loss to her. Her capacity to earn has been impaired. Her automobile 
was damaged. 

WHEREFORE, the plaintiff, Mary T. O'Donoghue, demands judg- 
ment against the defendants, Kinney of D. C., Inc. and Joseph W. Craw- 
ford, and each of them, in the sum of $50,000.00 besides interest and 
costs. 

/s/ Dennis Collins 
/s/ John Paul Sullivan 


1038 Shoreham Building 
Attorneys for Plaintiff 


JURY DEMAND 
Plaintiff demands a jury trial of the issues of fact herein. 


/s/ Dennis Collins | 


[Filed October 6, 1961] | 


ANSWER OF DEFENDANT, KINNEY OF D. C., INC., 
TO COMPLAINT AND CROSS CLAIM AGAINST DEFENDANT, 
JOSEPH W. CRAWFORD 


FIRST DEFENSE | 
The Complaint fails to state a cause of action against Kinney of 
D. C., Inc., a corporation, defendant herein, upon which relief can be 


granted. 
SECOND DEFENSE 


In answering the specifically enumerated paragraphs of the Com- 
plaint this defendant states as follows: 

1. Paragraph One (1) of the Complaint is admitted. 

2. This defendant has insufficient knowledge or information 
upon which to form a belief regarding the allegations contained in 
Paragraph Two (2) and denies that part of Paragraph Two (2) alleging 
that plaintiff's automobile was driven in a negligent manner by defend- 
ant Kinney of D. C.'s agent or employee. | 

8. This defendant has insufficient knowledge or information 
upon which to form a belief regarding the allegations contained in 
Paragraphs Three (3) and Four (4); denies each and every other al- 
legation contained in said Complaint not specifically admitted. | 
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THIRD DEFENSE 


For further defense to the Complaint this defendant asserts that 
its agent or employee operated the automobile of Joseph W. Crawford 
in a careful and proper manner without fault on its behalf. 


FOURTH DEFENSE 


The sole direct proximate cause of any injuries plaintiff may 
have suffered was due to the sole or contributory negligence of the 
defendant, Joseph W. Crawford, and/or the sole or contributory neg- 
ligence of the plaintiff. 


CROSS CLAIM AGAINST DEFENDANT 
JOSEPH W. CRAWFORD 

1. Defendant Kinney of D. C., Inc., cross claims against the 
defendant Joseph W. Crawford for the reason that on or about the 11th 
day of November, 1960, at the parking garage of defendant Kinney of 
D. C., located at 514 11th Street, N. W., Washington, D. C., said de- 
fendant Joseph W. Crawford parked his automobile at said parking 
garage with knowledge that his automobile had faulty brakes, and upon 
requesting delivery of his automobile by defendant Kinney of D. C.'s 
employee or agent, said defendant Crawford's automobile collided 
with the rear of plaintiff's automobile as the result of defective brakes, 
causing injuries to plaintiff. 

WHEREFORE, the defendant and cross claimant Kinney of D. C., 
Inc. prays that in the event judgment is in any manner recovered by 
plaintiff against the said defendant Kinney of D. C., Inc., that said de- 
fendant Kinney of D. C., Inc., have judgment against the defendant and 
cross defendant Joseph W. Crawford for indemnity or for his contrib- 
utable portion of any judgment which may be obtained by plaintiff Mary 
T. O'Donoghue against the defendant Kinney of D. C., Inc. 


/s/ Leo Schlosberg 
One Thousand Connecticut Avenue 
Attorney for Defendant and 
Cross Claimant 
[Certificate of Service] Kinney of D. C., Inc. 


[Filed October 13, 1961] 


ANSWER AND CROSS CLAIM OF 
DEFENDANT, JOSEPH W. CRAWFORD 


oe ee eee 


First Defense 


The Complaint fails to state a claim upon which relief may be 


granted. 
Second Defense 


This Defendant admits the jurisdiction of the Court and|admits 
being informed on the date of November 11, that his automobile, which 
he had previously delivered to the Co-Defendant, the owner and oper- 
ator of a parking garage, while in the care, custody and control of the 
said Co-Defendant and while operated by one of its employees, was in- 
volved in an accident. The Defendant admits being informed that his 
automobile was in collision with the vehicle of the Plaintiff while op- 
erated by the Co-Defendant's agent, servant or employee in the course 
of the Co-Defendant's business. This Defendant does not have suffi- 
cient information or knowledge to form a belief as to the allegations 
of injuries and damages alleged to have been sustained by the Plaintiff 
and can therefore neither admit nor deny the same. This Defendant 
denies every allegation of negligence asserted as to him and every 
other allegation contained in the Complaint asserted as to him. 


Third Defense 


The accident complained of was caused by the negligence and 
carelessness of the Co-Defendant or in the alternative, its negligence 
contributed to the happening of this accident. 


CROSS CLAIM 


For his cross claim, the Defendant, Joseph W. Crawford, hereby 
avers as follows: 
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1. On November 11, 1960, this Defendant and cross claimant 
drove his automobile to the garage and parking premises owned and 
operated by the Defendant, Kinney of D. C., Inc., delivered said car 
to the care, custody and control of the Co-Defendant for an agreed 
consideration. Upon returning for his automobile, this cross claimant 
was advised that while in the care, custody and control of the said 
Kinney of D. C., Inc., an employee of said corporation attempted to 
drive said automobile and was involved in an accident which resulted 
in certain property damage to the vehicle of the cross claimant, nec- 
essitating repairs in the total amount of $307.95. 

2. Said property damage resulted to this cross claimant's 
vehicle by reason of the negligence and carelessness of the Co- 
Defendant, acting through its agent, servant or employee in the oper- 
ation of cross claimant's vehicle. 

3. Further, as a result of the aforesaid accident occurring on 
the premises of Kinney of D. C., Inc. and while this cross claimant's 
vehicle was under the care, custody and control of said Defendant, 
Kinney of D. C., Inc., the Plaintiff herein alleges that she sustained 
certain injuries and damages, as set forth in her Complaint herein. 


This Defendant and cross claimant does hereby aver that the injuries 


and damages, if any, sustained by the Plaintiff herein were caused by 
the negligence and carelessness of the Co-Defendant, Kinney of D. C., 
Inc., or pleading inconsistently and in the alternative, that the negli- 
gence of the said Co-Defendant, Kinney of D. C., Inc., contributed to 
said accident. 

WHEREFORE, Defendant and cross claimant, Joseph W. Craw- 
ford, demands judgment over and against Kinney of D. C., Inc. in the 
sum of $307.95 and 
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WHEREFORE, Defendant and cross claimant, Joseph W. Crawford, 
demands judgment as indemnification and/or contribution, in whole or 
in part, for any sums adjudged against this Defendant in favor of the 
Plaintiff herein. | 
GALIHER & STEWART 


By /s/ William E. Stewart, Jr. 
Attorneys for Defendant, 
Joseph W. Crawford 
1215 - 19th Street, N. W. 
Washington, D.C. | 


[Certificate of Service] 


[Filed October 17, 1961] 


ANSWER OF DEFENDANT, CRAWFORD, TO 
CROSS CLAIM OF DEFENDANT, KINNEY 
D. C., INC. 


Se 


First Defense 


The Cross Claim fails to state a claim upon which relief may be 
granted. 


Second Defense 


The Defendant, Crawford, admits the delivery of his automobile 
to the premises of the Co-Defendant on the date alleged but denies that 
he parked said vehicle and avers that the parking of said vehicle was 
done by the Defendant, Kinney of D. C., Inc. This Defendant denies the 
allegations respecting knowledge of any defect in his automobile at the 
time of the delivery to the said Defendant, Kinney of D. C., Inc., The 
Defendant denies each allegation of negligence asserted in the Cross 
Claim and every other allegation contained therein. | 
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Third Defense 


The accident complained of was caused by the negligence of the 
Cross Claimant and/or the negligence of the Cross Claimant contributed 
to the accident and in either event, the Cross Claimant is precluded from 
recovery under its Cross Claim. 

GALIHER & STEWART 


By /s/ William E. Stewart, Jr. 
Attorneys for Defendant, 
Joseph W. Crawford 
1215 - 19th Street, N. W. 
Washington, D. C. 


[Certificate of Service] 


[Filed October 17, 1961] 


ANSWER OF DEFENDANT KINNEY OF D. C., INC. TO 
CROSS CLAIM OF DEFENDANT JOSEPH W. CRAWFORD 


FIRST DEFENSE 


The cross claim fails to state a claim against defendant Kinney of 
D. C., Inc., upon which relief can be granted. 


SECOND DEFENSE 


This defendant admits that portion of Paragraph One (1) of the park- 
ing of defendant Joseph W. Crawford's automobile at its parking premises 
put is without knowledge or information sufficient to form a belief as to 
the truth of the remaining allegations of said paragraph; denies all allega- 
tions of negligence in Paragraphs Two (2) and Three (3); and, therefore, 
denies that cross claimant is entitled to the relief sought. 


/s/ Leo Schlosberg 
[000 Connecticut Avenue, N. W. 
Attorney for Defendant 
Kinney of D. C., Inc. 
[Certificate of Service] 
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[Filed May 15, 1964] 


Occurrence: 


Negligence: 


PLAINTIFF'S PRE-TRIAL STATEMENT 


On November 11, 1960, Plaintiff was operating her auto- 
mobile, in the process of leaving the parking garage| of Defend- 
ant Kinney of D. C., Inc. which is located on Eleventh Street 
between E and F Streets, N. W., Washington, D. C. Her auto 
was stopped preparatory to going out onto 11th Street when it 
was struck from the rear with great force by an automobile 
being driven by Kinney's agent or employee. Said auto was 
owned by Defendant Joseph W. Crawford, and Defendant Kinney 
was operating it with Crawford's consent. | 


Failure to keep auto under proper control so as to avoid 
striking Plaintiff's auto; failure of driver to devote full time 
and attention to his driving; operating at an unreasonable speed 


in view of the surrounding conditions. 

Also as against Defendant Crawford, failure to keep his 
automobile in a reasonably safe condition of repair, to-wit, 
having faulty brakes. | 

Permanent injuries to her neck and cervical spine. Head 
injuries which have resulted in severe and frequent headaches 
and frequent spells of dizziness. She has suffered since the 
collision from severe pain behind her right ear. She also suf- 
fered from blurring of vision, which cleared up. She sustained 
permanent injury to her nervous system. 


*Dr. Francis T. Coleman 

Dr. Alfred A. J. Den, x-rays 

Dr. Michael Kennedy, Eye Examination 
*Drugs & Medicine 
*Transportation to doctors 

Loss of Salary 

Auto Damage 


*(Continuing) 


Requests for 
Stipulations: Ownership of auto 


Operation of auto by Defendant Kinney's agent or 
employee ; 


Doctors' bills 

Drug bills 

Damage to auto 
Exchange of witnesses 
H.E.W. tables 


COLLINS AND FINNEY 


By /s/ Dennis Collins 
Attorneys for Plaintiff 
1038 Shoreham Building 
Washington, D. C. 20005 


[Certificate of Service] 


[Filed May 15, 1964] 


PRETRIAL STATEMENT OF DEFENDANT, 
JOSEPH W. CRAWFORD 

This Defendant respectfully urges that this case should be consol- 
idated with the case of Frosene Foster and Sidney Foster v. Kinney of 
D. C., Inc., 2 corporation and Joseph W. Crawford, Civil Action No. 
446-62 (pretried on April 22, 1964). 

On November 11, 1960, at about 10:30 A.M., this Defendant de- 
livered his automobile to the corporate Co-Defendant, the owner and 
operator of a parking garage, turning said car over to the corporate 
Defendant's care and custody: The corporate Defendant assumed the 
care and custody of the automobile for a valid consideration. The De- 
fendant, Crawford, returned to the premises of the Co-Defendant and 
awaited the redelivery of his automobile. While so waiting, the agent, 


servant and employee of the Co-Defendant was operating the automobile 
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of this Defendant from the third floor level of the parking garage and 
was involved in a collision with the automobile of the Plaintiff, in which 
the Plaintiff was seated at the time. | 

The Defendant, Crawford, denies negligence and asserts that the 
accident complained of was caused by the negligence of the corporate 
Co-Defendant, acting through its agent or in the alternative, that the 
negligence of the Co-Defendant contributed to said accident. 

This Defendant also relies upon the defense of unavoidable acci- 
dent (the corporate Co-Defendant contends that while this Defendant's 
vehicle was in its possession and custody and delivery was being at- 
tempted, that there was a failure of the braking system and that the 
car went out of control). | 

This Defendant has cross claimed against the corporate Defend- 
ant for indemnification or contribution, asserting that the negligence, 
if any, which caused injuries and damages to the Plaintiff was the neg- 
ligence of the agent of the corporate Defendant, acting within the scope 
of his employment, for which the corporate Defendant, as principal, is 
answerable. On the same basis, the claim for contribution is made. 
The Defendant relies, in support of a charge of negligence against the 
corporate Defendant, acting through its agent, upon each and every 


allegation of negligence asserted against said corporate Defendant by 
Plaintiff. ! 
In the event of a claim of permanent injury, Defendant requests 
the right to have a physical examination of the Plaintiff. 

GALIHER, STEWART & CLARKE 


By /s/ William E. Stewart, Jr. 
ttorneys for en 5 
Joseph Crawford | 
1215 - 19th Street, N. W. 
Washington, D.C. 


[Certificate of Service] 


[Filed May 15, 1964] 


PRE-TRIAL STATEMENT OF 
DEFENDANT, 
KINNEY OF D. C., INC. 


——— 


Occurrence: This is a suit for personal injuries and damages alleged- 


ly sustained by the Plaintiff, Mary T. O'Donoghue, when she was 
involved in an occurrence with a vehicle owned by the defend- 
ant, Joseph W. Crawford. The defendant, Kinney of D. C., 
Inc., denies all allegations of negligence and states that the 
sole proximate cause of the alleged injuries or damages suf- 
fered by the plaintiff, was the result of the sole and/or con- 
tributory negligence of the defendant, Joseph W. Crawford. 
The defendant, Kinney of D. C., Inc., also asserts the defense 
of unavoidable accident. Both defendants have crossclaimed 
against each other for contribution and/or indemnification. 
The defendant, Kinney of D. C., Inc., denies any responsibility 
to Crawford, on Crawford's Crossclaim against it. 
Negligence: As to Joseph W. Crawford: 

Failure to have motor vehicle in proper running 

order. 

Failure to warn this Defendant's employees of the 

dangerous condition of the Crawford car. 

Failure to have proper brakes on said motor vehicle. 


Requests for 
Stipulations: The Defendant, Kinney of D. C., Inc., stipulates that motor 


vehicle and traffic regulations be admissible without formal 
proof subject to their relevancy. 

1. A detailed itemization of all medical bills and special 
damages allegedly sustained by the plaintiff, Mary T. 
O'Donoghue, along with a complete tallied and final medical 
report. 
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2. The names and addresses of all witnesses to the 
accident and of all persons known to the plaintiff, her 
counsel or agents, to have been present at the place 

and time of the accident, shall be supplied to counsel 

for the defendant within fifteen (15) days from the date 

of this pretrial. | 

3. The counsel for plaintiff will notify the defendant 

of any accident or injuries which the plaintiff, Mary T. 
O'Donoghue, may have sustained since the date of her 
deposition, up until the date of trial, promptly upon 

counsel for plaintiff becoming aware thereof. | 

4. Counsel for the plaintiff, Mary T. O'Donoghue, shall 
provide a complete list of all doctors who have treated 

or examined her and shall supply upon request, medical 
authorizations to allow such doctors to provide informa- 
tion to counsel for the defendant. 

5. That the right to have the plaintiff, Mary T. O'Donoghue, 
examined, if defendant deems the same necessary, be given 
to defendant so long as the same does not delay the trial 
date. 


6. If the plaintiff is examined or treated by any doctor 
or hospital subsequent to the date of the pretrial, that 
the plaintiff be required within five (5) days from the 
date of said examination or treatment, to advise the de- 
fendant of the full name and address of the examining 

or treating party or institution and be required to furnish 


a copy of the report pertaining to such examination or 
treatment, and in any event, prior to said trial date. 

7. The defendant be furnished with copies of plaintiff's 
Federal Income Tax Statements for the years 1959, 1960, 
1961, 1962 and 1963 or authorizations to procure the 
same within fifteen (15) days of this pretrial. 
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8. If the plaintiff is claiming permanent injuries, that 
she be required to furnish this defendant and the Pre- 
trial Examiner with the medical reports or other appro- 
priate evidence of each item of permanent injuries 
claimed, within ten (10) days from the date of this pre- 
trial; if not, then claim for permanent injuries shall not 
be allowed. 

Respectfully submitted, 


FILZER, JACOBS & SCHLOSBERG 


/s/ Hubert M. Schlosberg 
Attorneys for Defendant, Kinney of 
D. C., Inc. 
1407 L Street, N. W. 
Washington 5, D. C. 
STerling 3-9090 


[Certificate of Service] 


[Filed May 15, 1964] 
PRE-TRIAL ORDER 


CONSOLIDATED WITH CA 446-62 
FOSTER, et al. vs KINNEY OF D.C., INC., 
et al. (Pretried 4/22/64) 


* * * 


Action for damages for negligence. 

PLAINTIFF claims that on November 11, 1960, at about 12:15 p.m. 
she was seated in an automobile owned by her which was stationary on 
the ground floor in a garage owned by D Kinney on 11th St. between E . 
and F St., N. W., Washington, D. C. An automobile owned by D Craw- 
ford operated by an employee and agent of D Kinney came down the 
ramp of the garage and collided with the automobile in which P was 
sitting. She claims that the accident, her injuries and damages were 
caused by the negligence of the Ds as follows: 


AS TO DEFENDANT KINNEY: 


Operated motor vehicle at excessive rate of speed; failure to 
give warning of approach; failing to give full time and attention to 
driving; failure to test brakes before descending ramp; failure to 
drive in low gear; failure to swerve or otherwise take action to avoid 
colliding. | 

Ps rely on the doctrine of res ipsa loquitur. 


AS TO DEFENDANT CRAWFORD: 


| 
Failure to keep vehicle in proper operating condition in that 


brakes were defective; failure to warn Kinney of defective condition 
of brakes. | 


Defendant Kinney of D. C., Inc. admits that at all pertinent times, 
it was the operator of the garage in question, and that its employee was 
operating a car owned by D Crawford when it was involved in a collision 
with P's car in the garage. | 

This D denies any negligence and asserts that the sole proximate 
cause of any injuries or damages was the sole (or in the alternative) 
the contributory negligence of D Crawford. This D also asserts the 
defense of unavoidable accident. The negligence of Crawford which is 
asserted in defense of the P's claim in support of this D's crossclaim 
for contribution against Crawford was the said Crawford's failure to 
have his motor vehicle in proper running order because its brakes were 
defective; Crawford's failure to warn Kinney or his employees of the 
dangerous condition of the car because of the defective brakes; and be- 
cause of Crawford's failure to have proper brakes on his motor vehicle. 

THE CROSSCLAIM is for contribution for part or all of any judg- 
ment which may be rendered against Kinney on behalf of P. | 

Kinney denies any responsibility to Crawford on Crawford's cross- 
claim against it. 
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DEFENDANT JOSEPH W. CRAWFORD asserts that on the day in 
question at about 10:30 a.m. he delivered his auto to corporate D's care 


and custody for a valid le for parking. When he returned 


to the premises and while awaiting delivery of his auto, an employee 
of D Kinney while operating the auto of this D from the 3rd floor level 
of the garage, collided with thé car of P in which female P was seated. 

This D denies any negligence and in defense of P's claims against 
him and in support of the crossclaim against Kinney, asserts that the 
accident and any injuries or damages resulting therefrom were caused 
py the negligence of Kinney, its agents or servants, relying upon the 
allegations of P as against Kinney in this respect. 

Further, this D asserts that if the brakes on his vehicle were 
defective, he had no notice thereof. 

HIS CROSSCLAIM against Kinney is for contribution or indemni- 
fication for the amount of all or part of any judgment which may be 
rendered against Kinney on behalf of P. 

This D denies any responsibility to D Kinney on crossclaim. 


PLAINTIFF'S CLAIMED INJURIES: 

The accident caused severe and frequent headaches and frequent 
spells of dizziness, pain in neck and cervical spine, blurring of vision 
which cleared up. Since the collision P has suffered from severe pain 
from behind her right ear and nervousness, i.e., nervous anxiety ten- 
sion. 

PLAINTIFF'S CLAIMED SPECIAL DAMAGES: 
*Dr. Francis T. Coleman $ 625.00 

Dr. Alfred A. J. Den, x-rays 40.00 

Dr. Michael Kennedy, Eye Examination 15.00 

*Drugs & Medicine 273.40 
*Transportation to doctors 75.00 


Loss of Salary 1,650.00 
Auto Damage 45.50 


a 


*(Continuing) 


STIPULATIONS: 


The following may be admitted into evidence without formal proof, 
subject to all legal objections: 

The D. C. Traffic Regulations listed herein and those of which 
counsel advises the Clerk of Court and opposing counsel by June 5, 
1964. | 

HEW Mortality Table 

The parties agree to file with the Clerk of the Court and to mu- 
tually exchange, on or before June 12, 1964, a list of the names and 
addresses of all witnesses known to them, including medical and ex- 
pert witnesses, who have knowledge of any aspect of this case, indicat- 
ing those who may be used at the trial. Impeachment witnesses are 
not to be included. | 

The parties agree to the mutual exchange of all medical reports 
of examining or treating physicians, now in hand, on or before June 12, 
1964, and a similar exchange of all other such reports within 48 hours 
of the alert of this case for trial. 

Counsel for P agrees to make the P available for the ee of 
physical examination by physician of D's choice before, but not to inter- 
fere with, trial. | 

Counsel for the P agrees that the only loss of income sustained 
by the P was from her work as a government employee. 


Counsel for the P has a number of physicians" bills which he re- 
quests be admitted into evidence but Ds will make no agreement with 
relation thereto. 


NOTE: Although counsel for the P is asserting continuing and per- 
manent injury no medical evidence was presented at pretrial that would 
sustain such contention. 
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The Examiner has requested counsel for the parties.to appear 
at trial with the maximum amount of authority to settle this case which 
will be allowed them by their principals. 


/s/ ert 
"PRETRIAL EXAMINER — 


TRIAL COUNSEL: 

/s/ ‘Dennis Collins, Esq. for P 

/s/ Hubert M. Schlosberg, Esq. for D Kinney 

/s/ William E. Stewart, Jr., Esq. for D Crawford 


FROSENE FOSTER 
5316 Wilson Boulevard 
Arlington, Va. 

Plaintiff #1, 
SIDNEY FOSTER 
5316 Wilson Boulevard 
Arlington, Va., 

Plaintiff #2, 


vs 
KINNEY OF D. C., INC. 
a body corporate 
514 - 11th Street, N. W. 
Washington, D. C., 
Defendant #1, 


JOSEPH W. CRAWFORD 

1700 Pinewood Street 

Falls Church, Virginia 

(Serve on Director of Traffic), 
Defendant #2. 


Civil Action No. 446-62 


DOCKET ENTRIES 
* 
Proceedings 


Complaint, appearance; Jury Demand. filed 


Summons, copies (1) and copies (1) of Complaint issued 
to deft. #1. 
Summons copies (2) and copies (2) of Complaint issued 
to deft. #2; #1 ser. 2-17-62; Dir. Traffic ser. 2-15-62. 
Traffic Act Bond of pltffs. in sum of $250.00 with Peer- 
less Insurance Co. approved and filed. Sirica, J. 
Affidavit of mailing as to deft. #2 & exhibit. filed 
Answer of deft. #2 to Complaint; Cross-Claim vs deft. 
#1; c/m 3-2-62. App. Galiher and Stewart. filed 
Answer of deft. #1 to Complaint; Cross-Claim vs deft. #2; 
c/m 3-7-62; appearance of Pilzer, Jacobs & Scatoe tere: 
e 


Notice of deft. #1 to take deposition of pltffs.; c/m 
3-7-62. filed 
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Answer of deft. #2 to Cross-Claim of deft. #1; Bn 


‘Answer of deft. #1 to Cross-Claim of deft. #2; ¢/m 
3-15-62. filed 


Calendared (N) 
Certificate of Readiness by pltffs.; c/m 5-16- 62. filed 


Objection of deft. #1 to placing case on ready calendar; 
P & A; c/m 5-23-62; MC 5-24-62. | filed 


Deposition of pltff. Frosene Foster by deft. #1, 5-31-62. 
($39.60) | filed 


Order overruling objections of deft. Kinney of D.C an 
Inc., to certification to ready calendar and placing 
cause on ready calendar, without prejudice to any 
further discovery to be made prior to PRS (N) 
(AC/N) Tamm, J. 


Recommendation by Pretrial Examiner consolidating 
CA 446-62 with CA 2968-61. | filed 


| 


Pretrial Proceedings (4-22-64). Pretrial Examiner 


Order striking from pretrial order the provision that 
plaintiff must furnish defendant with copies of his in- 
come tax returns. (N) Holtzoff, J. 


Letter from counsel re witnesses for defendant, Kinney. 
filed 


List of witnesses of pltff. | filed 


List of witnesses by deft., Crawford. | filed 
Letter re witnesses for plaintiffs. | filed 


Motion of deft. #1 to compel pltff. #1 to have physical 
examination; c/m 2-17; P & A. (FIAT) Curran, d. 


Order requiring pltff. to submit to physical examination; 
that report of examination be submitted to counsel for 
pltff. & that Pretrial Order is amended to include a 
claim for permanent back injury. (N) Curran, J. 


Jury and two alternate jurors sworn; trial begun; res- 
pited until June 28, 1965. (Reporter: Robert I. 
Henderson) Keech, J. | 


Trial resumed; same jury and alternate jurors; respited 
until June 29, 1965. (Reporter: Dawn T. Copeland) 
Keech, J. 


Trial resumed; same jury and alternate jurors; verdict 
for defendant Joseph W. Crawford vs plaintiffs by direc- 
tion of the Court; respited until June 30, 1965. (Reporter: 
Dawn T. Copeland) Keech, J. 


Verdict and Judgment for defendant Joseph W. Crawford 
vs plaintiffs by direction of the Court, with costs vs 
plaintiffs. (N) Keech, J. 


Trial resumed; same jury and alternate jurors; verdict 
for defendant Joseph W. Crawford vs defendant, Kinney 
of D. C., Inc. on the Cross-Claim, by direction of the 
Court; alternate jurors discharged; jury retires to con- 
sider verdict; jury excused at 4:25 p.m., to return into 
Court at 10:00 a.m. July 1, 1965, to resumed delibera- 
tions. (Reporter: Dawn T. Copeland) Keech, J. 


Verdict and Judgment for defendant, Joseph W. Crawford 
vs defendant, Kinney of D. C., Inc., on the Cross-Claim, 

by direction of the Court, with costs vs defendant Kinney 
of D. C., Inc. (N) Keech, J- 


Jury resumed deliberations; jurors fail to agree; jury 
discharged case passed for reassignment. (Reporter: 
Dawn T. Copeland) Keech, J. 


Order discharging jury on disagreement and referring 
case back to the Assignment Commissioner for reas- 
signment. (N) Keech, J. 


Notes from jury foreman 6-30-65 (2); 7-1-65. (filed in 
CA 2968-61) 


Motion of pltff. #1 for new trial; c/m 7/6/65; P & A; 
MC 7/6/65. filed 


Motion of defendant #1 for rehearing and reconsideration 
of judgment entered and for new trial; c/m 7-8-65; P & A; 
MC. filed 


Appearance of Jacobs & Schlosberg for defendant #1; 
AC/N. filed 


Transcript of proceedings 6-25-65; pp. 1-5; (Reporter: 
Robert I. Henderson) Clerk's copy (filed in CA 2968-61). 


Opposition of defendant, Crawford to motion of plaintiff, 
Foster for new trial; opposition to motion of plaintiff, 
O'Donoghue for a new trial; opposition to co-defendants 


motion for rehearing and reconsideration and for new 
trial; c/m 7-13-65; (filed in CA 2968-61). 


Notice of appeal of plaintiffs Foster; deposit” by Intrater 
$5.00. (copies mailed to Hubert M. Schlosberg and Wil- 
liam E. Stewart) | filed 


Notice of appeal of defendant Kinney; deposit by Galt 
$5.00. (copies mailed to Samuel Intrater and William 
E. Stewart) | filed 


Motion of plaintiff for entry of final judgment; points 
and authorities; c/m 7/29/65. _ filed 


Motion of defendant #1 for entry of final judgment 
points and authorities; c/m 7/29/65. fil 


Opposition of Joseph Crawford to motions for entry of 
final judgment; c/m 8/3/65. | filed 


Notice of appeal by defendant withdrawn. (FIAT) Keech, J. 
Notice of appeal by plaintiffs withdrawn. (FIAT) Keech, J. 


Motion of plaintiff for a new trial denied. (FIAT) (signed 
7-15-65) (N) Keech, J. 


Motion of defendant, Kinney of D. C., Inc., for rehearing 
and reconsideration of judgment entered and for a new 
trial denied. (FIAT) (signed 7-15-65) (N) Keech, J. 


Order denying motions of plaintiffs for entry of final 
judgment upon the verdict directed in favor of defendant, 
Joseph W. Crawford, and denying motion of Defendant 
Kinney of D. C., Inc., for entry of final judgment upon 
the verdict in favor of the defendant Joseph W. Crawford. 
Keech, J. 


Transcript of testimony, June 25, 1965, Vol. 1, pages 1-1111- 
139. (Clerk's copy) (Reported by: Robert I. Henderson) 

| filed 
Transcript of testimony, June 28, 1965, Vol. 2, pages 
140-314. (Reported by: D. Copeland) | filed 


Transcript of testimony, June 29, 1965, Vol. 3, pages 
315-365. (Reported by: D. T. Copeland) | filed 


Order striking certificate of readiness. (Copy — 
original filed in CA 2968-61) (N) (AC/N) McGuire, | C. J. 


Order overruling objection of pltff.; Mary T. O'Donoghue, 
to recommendation of pre-trial examiner; re-instating 
cases to ready calendar in former positions of priority. 
(N) (AC/N) Sirica, J. 


Appearance of Jacobs & Schlosberg as atty. for deft. #1 
withdrawn and enter appearance of Friedman & Lipshultz. 
AC/N filed 


Motion of pltff. for reconsideration; P & A; c/m 12/9/66; 
MC 12/14/66. filed 
Opposition of deft. #2 to motion of pltffs. to reconsider; 
c/m 12/16/66. (filed in CA 2968-61) 

Order denying motion of plaintiff for reconsideration. 

(N) (AC/N) Keech, J. 

Motion of Kinney of D. C. for reconsideration; P & A; 
12/23/66; MC 12/23/66. filed 


Motion of deft., Kinney of D. C., Inc., to reconsider — 
Denied — (see order 15/22/66) (FIAT) (signed 12/23/66) 
(N) Keech, J. 


Memorandum of deft. #2 in opposition to motion of deft. 
#1 to reconsider; c/m 12/27/66. filed 


Deposit of Samuel Intrater for new trial ($5.00). 


Jury and two alternates sworn; trial begun; respited 
until Feb. 1, 1967. (Reporter: Charlotte Irion) Keech, J. 


Trial resumed; same jury and same alternates; respited 
until Feb. 2, 1967. (Reporter: Charlotte Irion) Keech, J. 


Trial resumed; same jury and same alternates; respited 
until 2/3/67. (Reporter: Charlotte Irion) Keech, J. 


Trial resumed; same jury and same alternates; juror 
#4 excused; alternate juror #1 takes seat of juror #4; 
respited until Feb. 6, 1967. (Reporter: Charlotte 
Irion) Keech, J. 


Trial resumed; same jury and same alternates; case 
argued; respited until February 7, 1967 at 9:30 A.M. 
(Reporter: Charlotte Irion) Keech, J. 


Trial resumed; same jury and same alternate; alter- 
nate juror discharged; verdicts for plaintiff Frosene 
Foster in the sum of $10,000.00 and plaintiff Sidney 
Foster in sum of $1,000.00 against defendant; jury ~ 
polled; jury discharged. (Reporter: Carol Shanahan) 
Keech, J. 


Verdicts and Judgments for plaintiff Frosene Foster 
in the sum of $10,000.00, with costs, and for plaintiff 
Sidney Foster in sum of $1, 000.00, without costs, 
against defendant. (N) Keech, J. | 


Note from Foreman of Jury. | filed 


Motion of deft., Kimney of D. C., Inc., for Judgment 
N.O.V. or for a new trial or in the alternative for a 
remittitur; P & A; c/m 2/13/67; MC. (filed in CA 
2968-61) 


Opposition of pltffs. to motion of deft. #1 for a Sodgment 
N.O.V.; c/m 2/16/67. (Error) filed 


Opposition of-pltifs tt te-motion of -deftr Kinney-ef D-Cs; 
Ine.;-for-dudgment-N-©;¥--on new trial -or in-the-alter— 
native-for a-remittiturs ¢/m-2/L7/67. | fled 


Motion of deft. Kinney of D. C., Inc., for Judgment N.O.V. 
or new trial, or in the alternative for a remittitur; 
"Considered and Denied". (N) Keech, J. 


Notice of Appeal by deft. #1 from order of 2/20/ 67; 
Deposit of $5.00 by Lipshultz; copies mailed to Dennis 
Collins; Samuel Intrater and William Stewart. filed 


Notice of Appeal of pltffs.; copy mailed to Galiher, 
Stewart and Clarke and Leonard Lipshultz. | filed 


Transcript of proceedings; 6/29/65; Vol. 3A. (Reporter: 
Dawn Copeland) (Court's copy) (filed in CA 2968-61) 


Supersedeas undertaking on Appeal in the sum of $18,000.00 
with Consolidated Mutual Insurance Co. — Kegroves 
Keech, J. 


Order staying execution of judgments pending appeal. (N) 
Keech, J. 


Motion of pltff. to extend time to docket appeal; P& A; 
(Consent) filed 


Order extending time to docket appeal to and including 
May 15, 1967. (N) (N/371) McGuire, J. | 


Request of deft., Kinney of D. C., Inc., to make deft's. 
exhibits #s 1, 3, 3A, 4 & 8 part of the record; c/m 
4/18/67; Exhibits #3 1, 3, 3A, 4 & 8. filed 


Memorandum of deft. #2 in opposition to désignation of 
deft. #1 of exhibits to be made part of Court file and 
request for inclusion of said Memorandum as part of 
the record; MCs c/m 4/20/67. filed 


Request of deft., Kinney of D. C., Inc., that Exhibits 1, 
3, 3A, 4 and 8 be made a part of record on appeal 
granted. (N) (FIAT) Keech, J. 


Memorandum of deft., Crawford's request for inclusion 
of Memorandum filed April 21, 1967 be made a part of 
record on appeal granted. (N) (FIAT) Keech, J. 


Transcript of proceedings, Jan. 31, Feb. 1, 2, 3, & 6 
(5 volumes) (Reporter: Charlotte Irion) filed 


Motion of pltffs. to extend time to docket appeal; P & A; 
(Consent) filed 


Order extending time for docketing appeal to and includ- 
ing May 26, 1967. (N) (N/371) McGuire, J. 


Transcript of proceedings, 2/7/67, Vol. VI, pages 1000- 
1032. (Reporter: Carol A. Shanahan) (Clerk's copy) 
filed 


Record on Appeal delivered to USCA; 
Deposit by Marvin Waldman $2.30. 


Receipt from USCA for original papers. 


[Filed February 6, 1962] 


COMPLAINT FOR PERSONAL INJURIES - 
AUTOMOBILE COLLISION 


1. Plaintiff Frosene Foster, hereinafter referred to as plaintiff 
#1, and plaintiff Sidney Foster, hereinafter referred to as plaintiff #2, 
are adult citizens of the United States and non-residents of the District 
of Columbia, and the amount in controversy, exclusive of interest and 
costs, exceeds the sum of $3,000.00. 
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2. Defendant Kinney of D. C., Inc., hereinafter referred to as 
defendant #1, is a body corporate having offices and doing business in 
the District of Columbia, and defendant Joseph W. Crawford, herein- 
after referred to as defendant #2, is a non-resident of the District of 
Columbia, his last known address being 1700 Pinewood Street, Falls 
Church, Virginia. | 

3. That on, to-wit, November 11, 1960, plaintiff #1 was in an 
automobile on garage premises operated by defendant #1 at 1ith Street, 
N. W., between E and F Streets, when an automobile owned by defend- 
ant #2 and operated by an agent, servant and employee of defendant #1, 
negligently, carelessly and recklessly ran into and collided with the 
automobile in which plaintiff #1 was seated and about to operate, and 
same was due not only as a result of the negligence, carelessness and 
recklessness of the agent, servant and employee of defendant #1 in 
operating said automobile at too great a speed and without having 
proper control of the same, but also due to the negligence, careless- 
ness and recklessness of defendant #2 in that he knew, or should have 
known by the exercise of due care, that the braking system of his auto- 
mobile which he had parked with defendant #1 was ina Getectine condi- 
tion and that the braking system would not work. 

4. That as a result of the aforesaid negligence, carelessness 
and recklessness of the defendants, or either of them, plaintiff #1 was 
injured, suffering from a contused sprained left foot, contused right 
leg and left side of anterior chest wall, strain of all soft tissues of 
the neck, sprain of lumbar spine, sprain of cervical spine, and that 
she suffered great pain and mental anguish and will continue to do so 
in the future; that the injury to her nervous system is permanent, and 
that she lost great sums of money because of the fact that plaintiff #1 


was unable to take on employment which was waiting for her at the 
time of said collision. 
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5. That plaintiff #2, as the husband of plaintiff #1, claims 
damages of the defendants, or either of them, for loss of the society, 
comfort, consortium, companionship and services of plaintiff #1, and 
that furthermore he was compelled to expend great sums of money 
for medical and x-ray treatment and attention for his wife, and also 
for damage to his automobile in which plaintiff #1 was the operator 
at the time she was struck as aforesaid. 

WHEREFORE plaintiff #1 demands a judgment of defendants, 
or either of them, in the sum of $50,000.00, and plaintiff #2.demands 
a judgment of defendants, or either of them, in the sum of $25,000.00, 
besides costs. 

BRICK AND INTRATER 


By /s/ Albert Brick 
Attorneys for Plaintiffs 
517 Denrike Building 
Washington 5, D. C. 


Plaintiffs demand trial by jury. 


/s/ Albert Brick 


[Filed March 5, 1962] 


ANSWER AND CROSS CLAIM OF 
DEFENDANT, JOSEPH W, CRAWFORD 


————— 


First Defense 


The Complaint fails to state a claim against this Defendant upon 
which relief may be granted. 


Second Defense 


The Defendant, Joseph W. Crawford, admits that he is a non- 
resident of the District of Columbia and that the amount claimed in 
this suit is in excess of $3,000.00. The Defendant further admits being 
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informed on the date of November 11, 1960, that his automobile, which 
he had previously delivered to the Co-Defendant, the owner and opera- 
tor of a parking garage, while in the care, custody and control of the 
said Co-Defendant and while operated by one of its employees, was in- 
volved in an accident. The Defendant admits being informed that his 
automobile was in collision with the vehicle in which Plaintiff, Frosene | 
Foster, was seated while this Defendant's automobile was being oper- 
ated by the Co-Defendant's agent, servant or employee in the course 

of the Co-Defendant's business. This Defendant does not have sufficient 
information or knowledge to form a belief as to the allegations of injur- 
ies and damages alleged to have been sustained by the Plaintiffs and can 
therefore neither admit nor deny same. This Defendant denies every 
allegation of negligence asserted as to him and every other allegation 
contained in the Complaint which is asserted as to him. 


Third Defense | 


The accident complained of was caused by the negligence and care- 
lessness of the Co-Defendant or, in the alternative, its negligence con- 
tributed to the happening of this accident. 


CROSS CLAIM 


For his Cross Claim, the Defendant, Joseph W. Crawford, hereby 
avers as follows: 

The vehicle owned by this Defendant was in the care, custody and 
control of the Co-Defendant at the time of the happening of the accident 
which is the subject matter of this litigation for a consideration to be 
paid by this Defendant to the Co-Defendant as part of a parking charge 
and contract. This Defendant therefore avers that the injuries and dam- 
ages, if any, sustained by the Plaintiffs and caused by negligence, if any, 
would be the negligence of the Co-Defendant acting through its agent, 
servant or employee in the course of the Co-Defendant's business. 
Pleading inconsistently and in the alternative,the Defendant further avers 
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that the negligence, if any, of the said Co-Defendant, Kinney of D. C., 


Inc., contributed to said accident. 

WHEREFORE, Defendant and Cross Claimant, Joseph W. Craw- 
ford, demands judgment as indemnification and/or contribution in whole 
or in part, for any sums adjudged against this Defendant in: favor of the 
Plaintiff herein. 

GALIHER AND STEWART 


By /s/ William E. Stewart, Jr. 
ttorneys for Defendant, 
Joseph W. Crawford 
1215 - 19th Street, N. W. 


: 
[Certificate of Service] Wk siectoae pane 


[Filed March 8, 1962] 


ANSWER OF DEFENDANT, KINNEY OF D. C., INC. 
First Defense 


The Complaint fails to state a cause of action upon which relief 
can be granted. 


Second Defense 


The defendant, Kinney of D. C., Inc., admits the allegations con- 
tained in paragraphs one (1) and (2) of the Complaint; admits that a 
vehicle owned by defendant number two (2) was operated by an agent, 
servant or employee of defendant #1; but denies that said vehicle was 
operated in a negligent, careless or reckless manner, and further de- 

“nies that said vehicle was operated at too great a speed or without 
proper control of the same; and the said defendant #1 states that it 
has insufficient knowledge and information upon which to form a belief 
as to the truth of the allegations contained in paragraphs four (4) and 
five (5) of the Complaint. All allegations not expressly admitted here- 
by, are denied. 
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Third Defense 
The injuries alleged to have been sustained by the plaintiffs were 
not proximately caused by defendant, Kinney of D.C., Inc. 


Fourth Defense 


The injuries alleged to have been sustained by the plaintiffs, if 
any, were the result of an unavoidable accident. 


Fifth Defense 


The cause of any injuries which the plaintiffs may have sustained 
| 

as a result of the alleged accident were caused by the contributory neg- 
ligence of the plaintiffs. 


Sixth Defense 


The accident complained of was caused by the negligence and care- 
lessness of the co-defendant or, in the alternative, his negligence con- 
tributed to the happening of this accident. 


CROSSCLAIM 


For its crossclaim, the defendant, Kinney of D. C., Ine., hereby 
avers as follows: 


1. On November 11, 1960, the defendant, Joseph W. Crawford, 
delivered to the care, custody and control of the defendant, Kinney of 
D. C., Inc., an automobile which said defendant, Joseph W. Crawford, 
knew, or ought to have known, was in a defective and dangerous condi- 
tion. The defendant, Joseph W. Crawford, did not inform the defendant, 
Kinney of D. C., Inc., of this condition and the defendant, Kinney of D. C., 
Inc., was not able to discover the same. | 

2. The plaintiffs in this suit, Frosene Foster and Sidney Foster, 
allege that while the automobile was in the custody of the defendant, 
Kinney of D. C., Inc., it was involved in an accident, as a result of which 
the plaintiff, Frosene Foster, was injured. 
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3. The plaintiffs herein allege that they sustained certain injur - 


ies and damages as set forth in their Complaint filed herein. The de- 
fendant and crossclaimant, Kihney of D. C., Inc., hereby avers that the 
injuries and damages, if any, sustained by the plaintiffs herein were 


caused by the sole or contributory negligence and carelessness of the 
co-defendant, Joseph W. Crawford. 
WHEREFORE, defendant aad crossclaimant, Kinney of D. C., 

Inc., demands judgment for contribution over and against the defendant, 
Joseph W. Crawford for his contribute share of any sums adjudged 
against this defendant, Kinney of D. C., Inc., in favor of the plaintiffs 
herein. 

PILZER, JACOBS & SCHLOSBERG 


/s/ Charles Jay Pilzer 
Attorneys for Defendant, 
Kinney of D. C., Inc. 
1407 L Street, N. W. 
Washington 5, D. C. 
STerling 3-9090 


[Certificate of Service] 


[Filed March 12, 1962] 


ANSWER OF DEFENDANT, JOSEPH W. CRAWFORD 
TO CROSS CLAIM OF DEFENDANT, 
KINNEY OF D. C., INC. 


a a te mn 
First Defense 


The Cross Claim fails to state a claim upon which relief may be 
granted. 


Second Defense 


The Defendant, Joseph W. Crawford, admits that on the date al- 
leged, he delivered his automobile to the care, custody and control of 
the Defendant, Kinney of D. C., Inc. but denies the remaining allegations 
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contained in Paragraph 1 of the Cross Claim and further denies each 
allegation of negligence asserted against this Defendant contained in 
the Cross Claim. 


Third Defense 


The accident complained of was caused by the negligence of the 
Cross Claimant. 
GALIHER & STEWART 


By /s/ William E. Stewart, Jr. 
Attorneys for Defendant, 
Joseph W. Crawford 
1215 - 19th Street, N. W. 
Washington, D. C. 


[Certificate of Service] 


[Filed March 19, 1962] 


| 
ANSWER OF THE DEFENDANT, KINNEY OF D. C., INC. 
TO THE CROSS CLAIM OF THE DEFENDANT, | 
JOSEPH W. CRAWFORD 


First Defense 


The Cross Claim of the Defendant, Joseph W. Crawford, fails 

to state a cause of action upon which relief can be granted. — 
Second Defense | 

The Defendant, Kinney of D. C., Inc., admits that a vehicle owned 
by the Defendant, Joseph W. Crawford, was in the care, custody and 
control of the Defendant, Kinney of D. C., Inc., at the time ofthe hap- 
pening of the accident which is the subject matter of this litigation, 
put denies that the Defendant, Kinney of D. C., Inc., was in any manner 
negligent, or that the negligence of its agent, servant or employee prox- 
imately caused any injuries to the Plaintiffs or the Cross Claimant, 
Joseph W. Crawford. 
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Third Defense 


The Cross Claimant fails to state a cause of action for indemni- 
fication as a matter of law. 
PILZER, JACOBS & SCHLOSBERG 


/s/ Charles Jay Pilzer 
Attorneys for Defendant, Kinney 
1407 L Street, N. W. 
Washington 5, D. C. 
STerling 3-9090 


[Certificate of Service] 


[Filed April 23, 1964] 


PLAINTIFFS' PRETRIAL STATEMENT 


OCCURRENCE: On November 11, 1960, female plaintiff was seated 
in the automobile of plaintiff #2, in the garage of defendant Kinney. An 
automobile owned by defendant Crawford, and operated by an agent of 
defendant Kinney collided with plaintiff's automobile causing property 
damage and personal injury to female plaintiff, expenses and loss of 
services & consortium to husband. 

NEGLIGENCE: Excessive speed, failure to give warning of ap- 
proach, failure to give full time and attention to driving, failure to 
test brakes before descending ramp, failure to drive in low gear, 
failure to swerve or otherwise avoid collision, res ipsa loquitur. All 
of the foregoing is with regard to defendant Kinney. AS TO DEFEND- 
ANT CRAWFORD: Failure to keep vehicle in proper operating condi- 
tion, failure to warn co-defendant of defective condition of brakes. 
INJURIES: Contused sprained left foot, contused right leg and 
left side of anterior chest wall, strain of soft tissues of neck, sprain 
of lumbar spine, sprain of cervical spine, pain and mental anguish and 
damage to nervous system. 
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SPECIALS: Dr. Gates $201.00 Housekeeper Room & Board 
Dr. Herzmark 95.00 & $10/wk for 
Loss of prospec- 3 mos. 

tive earnings 700.00 
Sibley Hospital 25.00 
Prescriptions 25.00 
Eaton Chevrolet 237.96 | 
Photographs 


STIPULATIONS: Bills. | 


BRICK & INTRATER 


By: | 
Attorneys for Plaintiffs 
1010 Vermont Ave., N. W. 


[Filed April 23, 1964] 


PRETRIAL STATEMENT OF DEFENDANT, 
KINNEY OF D. C., INC. 


er a 


Occurrence: This is a suit for personal injuries and ceienes alleged- 
ly sustained by the Plaintiff, Frosene Foster, when she was 
involved in an accident with a vehicle owned by the Defendant, 
Joseph W. Crawford. The Plaintiff, Sidney Foster, brings 
an action for loss of consortium, damage to his automobile 
and for medical and x-ray treatment to his wife as a result 
of the accident of November 11, 1960 at the Defendant's 
garage located at 11th Street between E and F Streets. The 
Defendant, Kinney of D. C., Inc., denies all allegations of 
negligence and states that the sole proximate cause of any 
injuries or damages to the Plaintiffs was the result of the 
sole and/or contributory negligence of the Defendant, Joseph 
W. Crawford. The Defendant, Kinney of D. C., Inc.; also 
asserts the defense of unavoidable accident. Both Defendants 
have crossclaimed against each other for contribution. 


Négligence: 


Requests for 
Stipulations: 
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As to Joseph W. Crawford: 


Failure to have motor vehicle in proper running 
order. 

Failure to warn this Defendant's employees of the 
dangerous condition of the car. 

Failure to have proper brakes on motor vehicle. 


The Defendant, Kinney of D. C., Inc., stipulates that 
motor vehicle and traffic regulations be admissible without 
formal proof subject to their relevancy. 

1. A detailed itemization of all medical bills and special 
damages allegedly sustained by the respective Plaintiffs, 
along with a complete tallied and final medical report as to 
the Plaintiff, Frosene Foster. 

2. The names and addresses of all witnesses to the acci- 
dent and of all persons known to the Plaintiff, her counsel 
or agents, to have been present at the place and time of the 
accident, shall be supplied to counsel for the Defendant with- 
in fifteen (15) days from the date of this pretrial. 

3. The counsel for Plaintiffs will notify the Defendant of 
any accident or injuries which the Plaintiff, Frosene Foster, 
may have sustained since the date of her deposition, up until 
the date of trial, promptly upon counsel for Plaintiffs becom- 
ing aware thereof. 

4. Counsel for the Plaintiff, Frosene Foster, shall provide 
a complete list of all doctors who have treated or examined 
her and shall supply upon request medical authorizations to 
allow such doctors to provide information to counsel for the 
Defendant. 

5. That the right to have the Plaintiff, Frosene Foster, ex- 
amined, if Defendant deems the same necessary, be given to 
Defendant so long as the same does not delay the trial date. 
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6. Ifthe Plaintiff, Frosene Foster, is examined on treated 
by any doctor or hospital subsequent to the date of the pre- 
trial, that the Plaintiff, Frosene Foster, be required within 
five (5) days from the date of said examination or treatment, 
to advise the Defendant of the full name and address of the 
examining or treating party or institution and be required 
to furnish a copy of the report pertaining to such examina- 
tion or treatment, and in any event, prior to said trial date. 
7. The Defendant be furnished with copies of Plaintiff, 
Frosene Foster's Federal Income Tax Statements for the 
years 1959, 1960, 1961, 1962 and 1963 or authorizations to 
procure the same within fifteen (15) days of this pretrial. 

8. If the Plaintiff is claiming permanent injuries, that she 


be required to furnish this Defendant and the Pretrial Exam- 
iner with the medical reports or other appropriate evidence 


of each item of permanent injuries claimed, within ten (10) 

days from the date of this pretrial; if not, then claim for 

permanent injuries shall not be allowed. | 
Respectfully submitted, 


PILZER, JACOBS & SCHLOSBERG 


/s/ George J. Hughes 
Attorneys for eG Kinney of D. C., 


Inc. 
1407 "'L"' Street, N. W. 
Washington 5, D. C. 
STerling 3-9090 


[Certificate of Service] 


[Filed April 23, 1964] 


PRETRIAL STATEMENT OF DEFENDANT, 
JOSEPH W. CRAWFORD 

On November 11, 1960, at about 10:30 A.M., this Defendant de- 
livered his automobile to the corporate Co-Defendant, the owner and 
operator of a parking garage, turning said car over to the corporate 
Defendant's care and custody. The corporate Defendant assumed the 
care and custody of the automobile for a valid consideration. The De- 
fendant, Crawford, returned to the premises of the Co-Defendant and 
awaited the redelivery of his automobile. While so waiting, the agent, 
servant and employee of the Co-Defendant was operating the automo- 
bile of this Defendant from the third floor level of the parking garage 
and was involved in a collision with the automobile of the Plaintiff, in 
which the Plaintiff was seated at the time. 


In this Court, there is pending an action styled Mary T. O'Donoghue 
v. Kinney of D. C., Inc.:and Joseph W. Crawford, Civil Action No. 2968- 
61, which involves common questions of law and fact with this cause. 


The said Mary O'Donoghue was likewise the owner-operator of an auto- 
mobile that was collided with by the automobile of this Defendant while 
said automobile was in the care and custody of the corporate Defendant, 
all as described above.' It is respectfully suggested that the Pretrial 
Examiner should consolidate or cause to be consolidated both cases 

for the convenience of the parties and the Court. 

The Defendant, Crawford, denies negligence and asserts that the 
accident complained of was caused by the negligence of the corporate 
Co-Defendant, acting through its agent or in the alternative, that the 
negligence of the Co-Defendant contributed to said accident. 

This Defendant also relies upon the defense of unavoidable acci- 
dent (the corporate Co-Defendant contends that while this Defendant's 
vehicle was in its possession and custody and delivery was being at- 
tempted, that there was a failure of the braking system and that the 
car went out of control). 


43 


This Defendant has cross claimed against the corporate Defend- 
ant for indemnification or contribution, asserting that the negligence, 
if any, which caused injuries and damages to the Plaintiff was/the neg- 
ligence of the agent of the corporate Defendant, acting within the scope 
of his employment, for which the corporate Defendant, as principal, is 
answerable. On the same basis, the claim for contribution is made. 
The Defendant relies, in support of a charge of negligence against the 
corporate Defendant, acting through its agent, upon each and every al- 
legation of negligence asserted against said corporate Defendant by 
Plaintiff. | 

This Defendant joins with the Co-Defendant in the latter's request 
for stipulations numbered 1, 2, 3, 4, 5, 6, 7 and 8. | 


GALIHER, STEWART & CLARKE 


By /s/ William E. Stewart, Jr. 
Attorneys for Defendant, 
Joseph Crawford | 
1215 - 19th Street, N. W. 
Washington, D.C. 


[Certificate of Service] 


[Filed April 23, 1964] 
PRETRIAL ORDER 


Action for damages for negligence. 


PLAINTIFFS CLAIM that on Nov. 11, 1960, at about 12:15 p.m. 
P Frosene Foster was seated in an automobile owned by her husband 
Sidney Foster, which was stationary on the ground floor ina garage 
of the D Kinney on 11th St. bet. E and F Sts., N. W., Wash., D. C.. 
An automobile owned by D Joseph W. Crawford, operated by an em- 
ployee and agent of D Kinney, came down a ramp in the garage, collid- 
ed with the automobile in which P was sitting. 
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Ps claim that the accident, their injuries and damages were 
caused by the negligence of Ds, as follows: 


AS TO DEFENDANT KINNEY: Operated motor vehicle at excessive 
rate of speed; failure to give warning of approach; failing to give full 
time and attention to driving; failure to test brakes before descending 
ramp; failure to drive in low gear; failure to swerve or otherwise take 
action to avoid colliding. 

Ps rely on the doctrine of res ipsa loquitur. 


AS TO DEFENDANT CRAWFORD: Failure to keep vehicle in proper 
operating condition in that brakes were defective; failure to warn Kinney 
of defective condition of brakes. 


DEFENDANT KINNEY OF D. C., INC. admits that at all pertinent 
times, it was the operator of the garage in question, and that its employ- 
ee was operating a car owned by D Crawford when it was involved in a 
collision with P's car in the garage. 

This D denies any negligence and asserts that the sole proximate 
cause of any injuries or damages was the sole (or in the alternative) 
the contributory negligence of D Crawford. This D also asserts the 
defense of unavoidable accident. The negligence of Crawford which 
is asserted in defense of the P's claim and in support of this D's 
CROSSCLAIM for contribution against Crawford was the said Craw- 
ford's failure to have his motor vehicle in proper running order be- 
cause its brakes were defective; Crawford's failure to warn Kinney 
or his employees of the dangerous condition of the car because of the 


defective brakes; and because of Crawford's failure to have proper 


brakes on his motor vehicle. 

THE CROSSCLAIM is for contribution for part or all of any judg- 
ment which may be rendered against Kinney on behalf of Ps. 

Kinney denies any responsibility to Crawford on Crawford's 
crossclaim against it. 
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DEFENDANT JOSEPH W. CRAWFORD asserts that on the day 
in question at about 10:30 a.m. he delivered his auto to corporate D's 
care and custody for a valid consideration for parking. When he re- 
turned to the premises and while awaiting delivery of his auto, an 
employee of D Kinney while operating the auto of this D from the 3rd 
fl. level of the garage, collided with the car of Ps in which female P 
was seated. : 

This D denies any negligence and in defense of P's claims against 
him and in support of the crossclaim against Kinney, asserts that the 
accident and any injuries or damages resulting therefrom were caused 
by the negligence of Kinney, its agents or servants, relying upon the 
allegations of Ps as against Kinney in this respect. | 

Further, this D asserts that if the brakes on his vehicle were 
defective, he had no notice thereof. | 

HIS CROSSCLAIM against Kinney is for contribution or indem- 
nification for the amount of all or part of any judgment which may be 
rendered against Kinney on behalf of Ps. 
This D denies any responsibility to D Kinney on crossclaim. 


P'S CLAIMED INJURIES: Male P seeks to recover for prop- 


erty damage and for loss of services, consortium, etc. of his wife, 


female P, and for the medical and other expenses. 
Female P claims the following INJURIES: | 
Contusions and sprain of left foot; contusion to right leg and left 
side of anterior chest wall; strain of soft tissue of neck; sprain of lum- 
bar spine; sprain of cervical spine; pain, mental anguish, nervousness 


which prevented sleeping. | 
SPECIAL DAMAGES: 


Dr. Gates $ 201.00 
Dr. Herzmark 95.00 
Loss of prospective earnings 700.00 
Sibley Hospital 25.00 
Prescriptions 25.00 
Eaton Chevrolet Property Damage 237.96 


« 


Housekeeper — Rm. and Board and $10 a week for 3 mos. 
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STIPULATIONS 


The parties agree to file with the Clerk of the Court and to mu- 
tually exchange, on or before May 22, 1964, a list of the names and 
addresses of all witnesses known to them, including medical and ex- 
pert witnesses, who have knowledge of any aspect of this case, indicat - 
ing those who may be used at the trial. Impeachment witnesses are 
not to be included. 

The parties agree to the mutual exchange of all medical reports 
of examining or treating physicians, now in hand, on or before May 22, 
1964, and a similar exchange of all other such reports within 48 hours 
of the alert of this case for trial. 

Counsel for P agrees to make the P available for the purpose of 
a physical examination by physician of D's choice before, but not to 
interfere with, trial. 

Counsel for P shall furnish to counsel for D a written authoriza- 
tion, which will be supplied by D within 5 days, and returned to D on 
or before May 22, 1964, which will enable D to obtain copies of P's 
federal income tax returns for the years 1959 to date. P objects and 
refuses to comply. 

The following may be admitted in evidence without formal proof, 
subject to all legal objections; repair bill and photographs initialled 
by Examiner; HEW Mortality Table. 


Counsel for P also has in his possession doctor's bills initialled 


by Examiner which he requests be admitted in evidence, but Ds" coun- 
sel will make no agreement with relation thereto. 
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The Examiner has requested counsel for the parties to appear 
at trial with the maximum amount of authority to settle this case which 


will be allowed them by their principals. 


/s/ 
Pretrial Examiner | 


TRIAL COUNSEL: 


/s/ Samuel Intrater, Esq. for P 

/s/__George J. Hughes, Esq. for D Kinney 
/s/ Wm. E. Stewart, Esq. for D Crawford 
\ 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


FROSENE FOSTER, et al., 
Plaintiffs, 
vs. Civil Action No, 446-62 
KINNEY OF D. C., INC., et al., 


Defendants. 


MARY T. O'DONOGHUE, 
Plaintiff, 
vs. 
KINNEY OF D. C., INC., et al., 
Defendants. 


Ne a a Ne Ne ee ea ae 


Washington, D.C. 
June 25, 1965 


| 
The above-entitled matter came on for trial before the HONOR- 
ABLE RICHMOND B. KEECH, United States District Judge, and a jury, 


commencing at 10:45 a.m. 
* * * 
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PROCEEDINGS 


FROSENE FOSTER 
a plaintiff, called as a witness in her own behalf, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. INTRATER: 

* * * * * 

Q. When you entered into your car, was the engine of your car 
running? A. No, it wesn't. It was turned off. 

Q. Now, after the driver of your car got out and you got in, 
would you describe what happened? A. Well, I was just about ready 
to turn the key in the ignition when I heard a lot of screeching, brakes 
or whatnot, and I also saw some people standing around running, and I 
immediately looked over my right shoulder and I saw the car coming. 
It frightened me, but I knew that I didn't have time to do anything, and 
all I did was move away from the steering wheel to my right. I leaned 
away from the steering wheel to my right. 

Q. Can you describe the car, the movement of the car as best 
you can as you saw it coming towards you? A. Well, it was coming 
very rapidly, and as I say, I was tremendously frightened because I 
didn't know just what was going to happen, and after that I was just 
completely thrown and shaken up, and — 

Q. Is there any reason that you did not pull away at that time 
in your car? <A. Oh, I couldn't possibly. Besides that there was 
another car directly in front of me. 

Q. Is there any reason why you didn't open the door and leap 
out of your car? A. I wouldn't have time. I could have been killed 
getting out of the car. I knew it was coming right in my direction. 

Q. Prior to the actual collision you stated you heard some sort 
of sound. Would you describe that sound as best you can? A. Well, 


it sounded like brakes, you know, the screech of brakes when you try 
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to put on your brake, and you make that screeching sound. Thai 's what 
it sounded like. 

Q. Did you hear anything other, such as a horn, or any other 


warning noise? A. No, no horn. 


* * * * * 


Q. Immediately after the accident did you hear any conversation 

on anyone's part concerning how the accident occurred? 
A. Well, I heard some screaming — | 

MR. STEWART: I object. The question is only as to whether she 
heard. 

THE COURT: Yes, sir. 

Did you hear? 

THE WITNESS: Yes, I heard some — 

THE COURT: No, you have answered the question. 

THE WITNESS: Sir? 

THE COURT: You have answered the question. 

THE WITNESS: Oh, I see. 

BY MR. INTRATER: 

Q. Would you state just what it was that you heard at that time. 

MR. STEWART: I object. 

THE COURT: Suppose you come to the bench, please. 

(AT THE BENCH:) 

THE COURT: What do you anticipate, Mr. Intrater? 

MR. INTRATER: I anticipate — I don't anticipate, I hope she is 
going to testify that she heard the driver say the brakes didn't work. 

THE COURT: The driver? | 

MR. INTRATER: Yes, of the striking vehicle. 

THE COURT: I think she has a right to say that. 

MR. STEWART: But, if Your Honor pleases, then I will ask Your 
Honor to instruct the jury that is not binding on the defendant Crawford. 


THE COURT: It is not, sir. 
MR. STEWART: All right. 
(IN OPEN COURT:) 
THE COURT: Mr. Intrater. 
BY MR. INTRATER: 
Q. What was it you heard at this time? A. I heard someone 


say, "The brakes failed. There was something wrong with the brakes.” 


That's all I heard. 

MR. STEWART: Now, if Your Honor pleases, may I ask the 
Ccurt — 

THE COURT: Yes. You do not know who it was who said it? 

THE WITNESS: No, I don't. 

* * * 

CROSS EXAMINATION 
BY MR. SCHLOSBERG: 


* * * * * 


Q. Now, in your direct testimony you stated that you were behind 
the wheel of your car, and as you were sitting there, you heard the 
screeching of brakes? A. Right. 

Q. Now, could you be mistaken and could this sound that you 
heard have been from something else? A. No. 

Q. Is there a difference, in your opinion, between, say the screech- 
ing of brakes and — 

THE COURT: No, I don't know she is competent to express an 
opinion in that field, sir. 

MR. SCHLOSBERG: All right. 

BY MR. SCHLOSBERG: 

Q. Did you hear the squealing of tires? A. Well, I heard a 
screeching sound. 

Q. Do you know what caused that screeching sound? A. No, 

I don't. 

Q. Then you are not quite sure when you say it was the screech- 

ing of brakes, are you? 
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A. Well, it was a sound like other — when I've ever heard any 
other brakes — when the brakes go on and you hear a screeching sound, 


it was the same sound. | 
Q. Did you see any skid marks? A. No, I didn't. I was too 


upset to see anything. | 

Q. You did see this vehicle coming down upon you, did you not? 
A. Yes, at a quick glance. 

Q. You looked over your right shoulder? A. Right like that 
(indicating). 

Q. And you saw it coming? A. Right. 

Q. During that period of time did you have an opportunity to 
brace yourself? A. No. All I did was move over to the right in 
my automobile. 

Q. Now, you stated in your testimony that this car was traveling 
rapidly. | 

How rapidly do you think it was traveling? A. I couldn't testi- 
fy to that. I knew it was very close upon me and it was coming down 
fast. 

Q. Would think it would be a fair statement, in your opinion, 
that this car was traveling from five to seven miles per hour ? 

A. No, it would have to be traveling much faster. 

Q. Who was the automobile in front of you? A. Alll knew 
that there was an automobile. I certainly hadn't noticed. 

Q. Do you know whether or not that was this lady, Mrs. O'Donoghue? 
A. I noticed, of course, that it was a lady at the time, and then when 
we got out of our automobiles I observed that it was Mrs. O'Donoghue. 

Q. Now, you stated that you heard some commotion and some 
talk about brakes. | 

Now, do you know who said, or who was talking with reference 
to the brakes? A. Yes, it was the driver of the car. He was very 
excited and I heard him make that remark. | 
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Q. Now, is that the driver of the car which hit you? A. Yes, 
the driver of the car that hit me. 

Q. And what, please, were his exact words? A. I couldn't 
quote the exact words — 

MR, STEWART: If Your Honor please, I reserve the same ob- 
jection to this testimony as I have on direct examination. 

THE COURT: Suppose you come to the bench. 

(AT THE BENCH:) 
MR. STEWART: This is repetitive, this statement that was made 


on direct examination to which I objected and which you instructed 


the jury was not binding upon the defendant Crawford, and I just wanted 


to protect myself. 

THE COURT: I understand that, sir. Now it is part of the res 
gestae and therefore not within the hearsay rule, but I think that state- 
ment is chargeable only to your man and not to yours. We are all in 
accord on that? 

MR, INTRATER: Yes, sir. 

THE COURT: All right. 

(IN OPEN COURT:) 

THE COURT: Ladies and gentlemen, I have been asked to say 
to you by way of repetition that the statement of the lady as to the out- 
ery of the brakes, whatever your recollection be, if you find that to be 
the fact it is applicable to Kinney but not applicable to Captain Craw- 
ford. In other words, what one person says cannot bind another. It 
can bind himself or his principal, of course. In other words, if you 
find this statement was made by an agent of Kinney, it is applicable to 
Kinney and not to Crawford. 

BY MR, SCHLOSBERG: 

Q. Now, the driver of this motor vehicle stated that the brakes 
did not work and he was the driver for Kinney — right? A. Yes. 

Q. All right. Now, you stated that he was excited when he said 

this. 
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Could you tell us specifically what were his exact words as best 
you recall? A. Well, there were several people that had gathered 
around, and he was excited, and he said, "The brakes are no good." 

Q. Was hecrying? A. Crying? 

@. Yes. A. Oh, Ihadn't noticed that he was crying. — 

@. Was he visibly shook? A. Yes. | 

Q. Now, when he made this exclamation of no brakes, and repeat- 
ed himself, no brakes, was this in the hearing distance of Mrs. 


O'Donoghue? A. I just can't tell you. 
Q. But nevertheless there was a car in front of you? A. Yes, 


there was. 
Q. And was this in the hearing distance of Captain Crawford? 
A. [hadn't even seen Captain Crawford at all, so I don't even know what 
he looks like. | 
* * l * 
BY MR. STEWART: | 
Q. Mrs. Foster, before leaving the garage area where the acci- 
dent took place on November 6, 1960, you came to know who was the 
owner of the Pontiac automobile that was in collision with your car, 
did you not? A. No. Isawhim. They said this was the man but I 
didn't come to know him, no. 
Q. Well, I meant it in a sense of identification, not knowing him 
in particular? A. Oh. 
Q. You heard him say at that time, did you not, that hig brakes 
were good? <A. Yes. 


| 
* * * 


RECROSS EXAMINATION 
BY MR, STEWART: 

Q. Mrs. Foster, within that period of time when you saw this 
automobile coming down the ramp, as you have described it, approach- 
ing your position, did you see that car in collision with any other vehi- 
cle or stationary object? A. No. 
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Q. Is it your testimony that your vehicle was the first thing which 
this car collided with? A. To my knowledge, yes. 

Q. This car didn’t strike against or into a wall before striking 
you, didit? A. No. 

ae * 

BY MR. SCHLOSBERG: 

Q. You can't state with any definite degree of certainty that this 
car did not strike a wall before hitting you? 

THE COURT: No, she dic not say that, sir. 

THE WITNESS: No. I said — 

THE COURT: Excuse me madam. Just a minute, please. I under- 
stood her statement to be that she did not see the car strike anything 
prior to striking your car. 

THE WITNESS: Yes. 


* * cd * * 


10:00 a.m. Washington, D. C., June 28, 1965 

TRIAL RESUMED BEFORE THE HONORABLE RICHMOND B. 
KEECH, United States District Judge with a Jury. 

2 * *” 

CHARLES L. BLOW 
was called to the stand on behalf of the Plaintiff Frosene Foster, being 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. INTRATER: 

Q. Will you please state your full name and address? 
A. Charles L. Blow. 1846 Maryland Avenue, Northeast. 

Q. Mr. Blow, directing your attention to November 11, 1960, 
were you employed at that time? A. Yes. 


Q. What was the nature of your employment ? A. Parking 
lot attendant. 

Q. For whom did you work on that date? A. Kinney Parking 
System. 
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@. And where was their parking lot located? A. —— 
Street, Northwest. | 

Q. What type of lot or building was this? Was there more than _. . 
one floor in which vehicles were parked ? A. Yes. | 

Q. How would the vehicles be delivered from the ground floor to 
the floor where they were to be parked by the attendants? A. By 
the attendants. | 


Q. They were driven up. A. Yes. 


Q. This was not an automatic type of operation, is that correct? 


A. No. 
Q. Do you recall on that occasion around noon time you being 


involved in an accident? A. Yes, I do. 

Q. Do you recall the automobile that you were LEWES at that 
time? A. Yes. | 

Q. What type of automobile was it? A. 1957 Pontiac. 

Q. Do you by chance know the owner of that automobile? 

A. Well, I don't know at that time. I know by name. 

Q. And who is that person? A. Mr. Crawford. 

Q. Would you describe what happened from the time that you 
went to get that vehicle until the time of the accident? A. Well, I 
went over to the cashier and got the ticket, caught the belt up to the 
third floor which was stall 302, and so naturally when you et] ‘in the 
car, the first thing you are required to do is -- 

MR. SCHLOSBERG: May I ask the witness to speak up | little 
louder, please. | 

THE COURT: That is not on, sir. Speak up. Don't tell what 
you are required to do but tell us what you did do. 

BY MR. INTRATER: 

Q. Mr. Blow, if you will try to throw your voice to me over 
here, I think everybody on the jury will hear you. Try to talk a little 
louder, please. 4. Ipicked up the car on the third floor, stall 
302, and so when I get it, I cut the ignition on and started the car up. 
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Q. At that time, was this vehicle facing in the direction that you 
were going or did you have to back it out in any way. A. It was 

facing in the direction I was going. 

Q. Did this car to your recollection have an automatic or 
standard gear shift? A. Automatic. 

Q. What did you do after you turned on the ignition? A. I 
started it up. 

Q. And would you describe how you proceeded to drive it down- 
stairs? A. Well, I let the hand brake down, and then I pulled it into 
gear, and then put my left feet on the brake, and it had good brakes at 
that time. So as I pulled out of the stall, I met another car coming up, 
bringing it up to park, and so I had to stop and back up. So as I passed 
-- as he passed, then I started -- proceeded on down, and just as I gets 
to the second floor, the brakes failed. 

Q. You say as you got to the second floor, the brakes failed. 


Were you applying the brakes on the way down between the third and 


the second floor ? A. Yes. 

Q. Were they operating during that period of time? A. Yes, 
they were. 

Q. Now, what happened when you say the brakes failed? What 
happened physically ? A. They just went to the floor. 

Q. The brake pedal went all the way down? A. Yes. 

Q. What did you 'do then? A. Itried to pull it up. So by the 
corner of my toe, I did pull it up, and I pumped it a couple of times, 
and it went back to the floor, and so by that time, I had hit the foot -- 
the foot brake on the Pontiac, you push it with your feet, so I pushed 
the foot brake, and apparently that twisted the motor or something, 
and the accelerator stuck, and I started blowing the horn, and then I 
was getting to where you come down the grade, and so I ran into the 
wall, and tried to hit the wall at that time. 

Q. Where was it that you ran into the wall? A. That was at 
the last turn just before I came down on the main floor. 

Q. What happened after that? A. So when [hit the wall, I 
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bounced off the wall, and I hit a Mercury that was sitting right there 
ready to be taken up, and so I was still blowing the horn and come and 
bounced off the Mercury right down and hit the other cars. | 
Q. Where was that Mercury seated? A. They have two lanes 
taking cars up, and so they gives the customer the ticket and they pulls 
it up to where the driver comes and gets it and takes it up. 
Q. This was a Mercury that was facing up? A, Yes. 
Q. Anybody in that vehicle? A. No. 
Q. Now, you and -- after you hit the Mercury, what happened? 
A. Then I came around on the main floor and hit the car that was about 


to leave. 
Q. Did you do anything about changing gears that a orine? 
A. I don't think so. 
Q. Do you recall the speed with which you started SaaS down 
the ramp. A. From about five to maybe seven. 
Q. What was the speed at the time you collided with the’ wall? 
A. I would say about five miles an hour. | 
Q. Now, you say that you tried to aim the car into the wall. 
Did you turn the wheel all the way around to go into the wall? A. Well, 
it was going straight towards the wall any way, and you have to make a 
sharp turn to come down if you are going to come around, and so 
instead of trying to come down, I tried to go into the wall. 
Q. And going straight into the wall the car bounced to the left? 
THE COURT: Mr. Intrater, this is your witness. Youare lead- 
ing him completely. 
BY MR. INTRATER: 
Q. Did you go straight into the wall? A. Well, almost 
straight. 
Q. What happened on that occasion? What happened to the 
vehicle, specifically? A. When hit the wall? | 
Q. Yes. A. It bounced off the wall. 
Q. What speed were you going from there on until you hit the 
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Mercury? A. I guess about five miles an hour. 

Q. What part of your car struck the Mercury? A. The right 
front fender, I think. Iam not sure. 

Q. Of your car that struck the Mercury? A. I think. Tam 
not sure. 

Q. Was this collision with the Mercury accidental or did you at- 

tempt to -- 

THE COURT: I will sustain the objection to accidental. 

Do you want to ask him if he deliberately pullled into the Mercury? 

MR. INTRATER: Yes. 

THE COURT: I will permit you to do that. 

BY MR. INTRATER: 

Q. Did you deliberately strike the Mercury? A. No. 

Q. That was accidental? A. Yes. 

Q. What happened to the Mercury after you struck it? A. It 
bounced back a little bit into the other car but not enough to do any 
damage to it. 

Q. Then your car went in what direction? A. Out towards 
the street to where I hit the other cars. 

Q. What speed were you going when you struck the other cars? 
A. I would say about five miles an hour. 

MR. INTRATER: I have no further questions. 

THE COURT: Mr. Collins? 

MR. COLLINS: I have no questions. 

THE COURT: All right, sir, Mr. Schlosberg. 

CROSS-EXAMINATION 
BY MR. SCHLOSBERG: 


Q. Mr. Blow, would you classify yourself as a professional 
driver ? A. Yes, sir, I would. 


Q. Have you ever had any parking lot experience before work- 


ing for Kinney ? A. Yes, Ihave. 
THE COURT: Let me suggest this to you, sir: There is no 
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charge of improper employment here as I read this. 

MR. SCHLOSBERG: Oh, no, sir. 

THE COURT: I don't think this is proper then. 

MR. SCHLOSBERG: Well, to the contrary -- well -- 

THE COURT: You need not argue, sir. Please try to stay 
within the four corners of the pre-trial order, sir. | 

MR. SCHLOSBERG: Thank you. 

BY MR. SCHLOSBERG: 

Q. What has your experience been in driving before working for 
Kinney ? A. Iwas the manager at Auto-Parking Service for eight 
years. | 

Q. And during your experience there, did you have experience 
in driving. all kinds of cars? A. Yes. | 

Q. In you opinion, did you attempt to do everything that poe pos- 
sibly could have done to avoid -- 

THE COURT: I will sustain the objection to that. 

Ladies and Gentlemen, that will be the question you will resolve. 

BY MR. SCHLOSBERG: 


Q. In your testimony you stated that you tried to pump the 


brakes coming down? A. Correct. 

Q. Now, could you tell me why you tried to pump the brakes? 
A. Because when they first went off, I figured maybe if I pumped the 
brakes, they would build back up. 

Q. And did they build back up after you pumped them? | A, No, 
they didn't. 

Q. Immediately following the collision, what, if anything did you 
say ? 

MR. STEWART: I object, Your Honor. 

MR. SCHLOSBERG: All right, I will withdraw that question 

BY MR. SCHLOSBERG: 

Q. Were there any exclamations made by you following the ac- 

cident? A. Yes. 
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MR. STEWART: Same objection, if Your Honor please. 

THE COURT: He'did say he made an exclamation. Are you 
going any further ? 

MR, SCHLOSBERG: Yes. 

BY MR. SCHLOSBERG: 

Q. What was that exclamation? A. Isaid the car didn't have -- 

THE COURT: Justa minute. Suppose you come to the bench, 
Gentlemen. 

(Bench Conference. ) 

THE COURT: Mr. Stewart, I think this is the same thing you 
dealt with before. 

MR. STEWART: Yes. 

THE COURT: Such exclamation would not be applicable to your 
client and I will so state that. 

(End of Bench Conference. ) 

THE COURT: You may answer the question, sir. 

THE WITNESS: I said the car didn't have any brakes on it. 

THE COURT: Now, Ladies and Gentlemen, again, any explana- 
tion made by this man relating to this would not be chargeable to Capt. 
Crawford. In other words, a person speaks for himself or for the 
person for whom he is employed and not the other fellow. 

BY MR. SCHLOSBERG: 

Q. Now, when you made this statement that this car didn't have 
any brakes on it, do you recall who was in your presence? A. The 
boss that I worked for. 

Q. Is that Mr. Sli? A. Yes. 

Q. Who else, sir? A. And another fellow that was a driver, 
too, Charlie Brison. 


Q. And do you know if Captain or Mrs. Crawford were in your 


presence at that time? A. Mrs. Crawford was. 

Q. And do you recall whether the occupants of either car that 
you hit, Mrs. Foster or Mrs. O'Donoghue, if they were in your 
presence ? A. Yes. 
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MR. SCHLOSBERG: No further questions. Thank you.) 
THE COURT: Mr. Stewart. | 
BY MR. STEWART: 

Q. Mr. Blow, you were familiar with a 1957 Pontiac automobile 
and its various controls as of November 11, 1960? A, Yes, sir. 

Q. In addition to steering of the car as you have described it for 
us, pumping of the brakes a6 you described it, did you try, other than 
trying to strike against the wall, try any other measures to avoid the 
accident which happened? A. Yes. 

Q. Did you reach for anything on the dash in particulan/? Do 
you remember that? A. Well, the only thing was the handbrake and 
it doesn't work from the dash. It works from the feet. | 

Q. Did you know that at that time? A. Yes, I knew that. 

Q. You wouldn't have reached on the dash for a knob for the 
handbrake, would you? A. No. 

Q. Now, sir, did you by chance take this car up to this stall No. 

302 when it was brought in? A. Idon'tknow. I don't think so. 

Q. How many other attendants were there working at the garage 
on that date? Can you tell us that? A. About ten or maybe more. 


Q. In any event, you don't recall whether you were the one or 
not that took it up? A. No. 
Q. Now, based on its position as you found it in 302 when you 


went up to get it, and your own knowledge of the lay-out of this garage, 
the attendant who had taken it up would have had to drive semi-circular 
from the first to the third floor, is that correct? A. Yes, 

Q. In doing that, was it required in your ae that the 
car be stopped at each floor? A. No. 

Q. Then from its position as you found it, could you tell us -- 
explain to us would the attendant have backed it into that position? 
A. He did. | 

4. How many ramps were there in this garage, sir? | A. Oh, 

at the top floor, I think ten. | 
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Q. Now, I want to be sure we understand each other. How many 
ramps were used for up and down traffic? A. You mean to where 
the car was? 

Q. Yes. A. Three. 

Q. In parking automobiles, how many ramps could you use to 
drive up to the third floor? A. Three. 

Q. Allright. Now, how large an area would you estimate for 
us was the size of the' third floor and the size of the second floor? 

A. In other words, you mean by about how many cars there were? 

Q. How many cars. That would give us a pretty good idea of 
the size, sir. A. Each floor would hold about 70 or 75 cars. 

Q. Do you recall that the Mercury owner was named Gardner? 
A. No, I don't. 

Q. You don’t recall whether he was present when this conversa- 
tion took place after the accident that you referred to, do you? 

A. No. 

Q. Isn't it a fact that in coming down the ramp, that is, the 
ramp between the second and first floor, that you struck the Mercury 
automobile and as a result of striking the Mercury automobile, there- 
after, bounced into the wall? A. No, Lhit the wall first. 

Q. Allright. Now, is this a fully enclosed wall that you are 
referring to, brick wall? A. When you say fully enclosed, what do 
you mean? 

Q. Is it one solid side of a building? A. Yes. 

Q. And you went into it almost immediately -- I mean head 
first? A. Almost. 


Q. And you were then traveling, your estimate was, about five 
miles an hour? A. I would say from five to seven at that particular 
time. 

Q. When you pulled Capt. Crawford's automobile out of the stall 
No. 302, you brought it toa stop, is that correct? A. Yes. 

Q. You were still on the level surface? A. Correct. 
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Q. Is that right? A, Yes. 
Q. The brakes worked properly? A, Yes. 
Q. Did you then have to turn the automobile right or left to ap- 
proach the ramp that you were going to use? A. Yes. | 


Q. And traveling some distance to where you enter on to the 


ramp? A. Yes. 

Q. Did you stop again before entering on to the ramp? | A. Thad 
to back up as I was meeting a car coming up. | 

Q. Had you already started down the ramp when somebody was 
coming back up? A. Yes. | 

@. So you stopped on a decline, is that correct? A. | Yes. 

Q. How steep a decline are these ramps? A. Oh, I really 
can't estimate how steep they were because I don't know. 

Q. Well, can you give us any idea? Use your hands and perhaps 
show us the grade. A. We had a steep grade like this. (Indicating) 

Q. So you stopped the car and backed it up to the third floor to 
permit this car that was coming up to reach the third floor, is that 
correct? A. Yes. 

Q. Then you started down the ramp again? A. That's right. 

MR. STEWART: Thank you, Mr. Blow. 

THE COURT: Mr. Collins? 

MR. COLLINS: No questions. 

THE COURT: Mr. Intrater? 

REDIRECT EXAMINATION 
BY MR. INTRATER: | 

Q. Iam not sure if I recall this: Where did you say the vehicle 
was when the brakes first failed and -- | 

THE COURT: You mean the vehicle he was driving? 

MR. INTRATER: Yes. 

THE WITNESS: Just as I was approaching the second floor. 

BY MR. INTRATER: 
Q. You were approaching the second floor ? A. Yes. 
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Q. Was there anything to prevent your going off the ramp on to 

the second floor at that time? A. No. 

* * * 

DONALD MILLER 
was called to the stand on behalf of the Plaintiffs, being duly sworn, 
was examined and testified as follows: 

MR, INTRATER:| If Your Honor please, I understand this is just 
a preliminary examination for the court to ascertain ahead of time what 
testimony will be elicited? 

THE COURT: What we are now doing is to see what you intend to 
do is admissible, and that also embraces Mr. Collins and Mr. Schlos- 
berg, too. 

MR. INTRATER: Your Honor, under the circumstances, I don't 
think I will qualify this witness at this time. 

THE COURT: You might do it, sir, as we might have a question 
as to that. 

MR. INTRATER: All right, Your Honor. 

* * * 

CROSS- EXAMINATION 
BY MR. SCHLOSBERG: 

* * * * * 

MR, SCHLOSBERG: Would the reporter please mark this as 
Kinney exhibit No. 1 for identification. 


(Defendant's Kinney exhibit No. 1 was marked 
for identification.) 


(The exhibit was shown to counsel) 
BY MR. SCHLOSBERG: 

Q. I show you Defendant's Kinney exhibit No. 1 for identification, 
and ask you if you can identify it? A. Yes, I can. 

Q. What is it? A. It is a repair order from Broad Street Motors. 

Q. Have you ever seen that repair order before? A. Yes, I have. 

200 Q. Did you see that repair order at Broad Street Motors? 

A. Yes, I have. i 

Q. Does it indicate the repairs that were done on that car? 
A. Yes, it does. 


2 
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Q. What are they? 

MR. STEWART: Your Honor, I object. 

THE COURT: Does he know about them? 

MR, SCHLOSBERG: Yes. 

THE COURT: Did you make the repairs, sir? 

THE WITNESS: Well -- 

THE COURT: Aren't we getting into a field where we have no 
business being? The jury is not here and we can speak freely, 

MR. SCHLOSBERG: Could we take it subject to Your Honor's ruling? 

THE COURT: I understood you to say at the bench that your ap- 
proach to this was the same as Mr. Intrater's, namely, that you were 


not trying to show repairs because repairs, as I understand it) are not 
admissible except for certain limited purposes, and I don't think you 
have shown such purpose. 
In other words, it is contrary to public policy. 
MR. SCHLOSBERG: Your Honor, I would take Scceitinn to the 
ruling on the grounds that -- 
THE COURT: I will be glad to have the authority for it. 
MR. SCHLOSBERG: Yes, Giant Food against Fine. 
THE COURT: In what respect is that, sir? 
MR, SCHLOSBERG: In that this case cites the six exceptions set 
forth by Wigmore on the rule of res inter alios acta. Exception No. 3 
states that this evidence of subsequent repairs should be permitted not 
to show negligence but to contradict the witness and since I am sure that 
Capt. Crawford will or I expect he will testify in this trial at a later time, 


I respectfully request that Your Honor take this evidence now subject to 


a ruling at a later date. 
If, however, if Your Honor does not wish to take it now, ‘then we go 
on exception No. 6 which would permit this evidence to come in to show 
the condition of the instrumentality at the time of the occurrence com- 
plained of. 
THE COURT: I am certainly going to let him say it but I think 
he has already done that. He said what the contion was. | 


64-b 


Is that right, Mr. Witness? 
t 
THE WITNESS: Yes. 


’ 
* * * 


DONALD F. MILLER 
was called to the witness stand on behalf of the plaintiffs, being duly 
Sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. INTRATER: 
Q. Mr. Miller, please keep your voice up. Speak a little louder 
than normal. ; 
Would you please state your full name and address? 
A. Donald F. Miller,'312 Rollins Street, Falls Church, Virginia. 
Q. Mr. Miller, directing your attention to November of 1960, 
would you state where you were employed at that time? A. At 
Broad Street Motors in Fallg Church, Virginia. 
Q. What your job or otcupation at Broad Street Motors? 


A. Iwas the Assistant Bodyshop Foreman. 

Q. Mr. Miller, how ldng have you been working with or on 
automobiles ? A. Well, I have been doing it since I was about 12 
years old. Iam now 34. 


Q. Under what circumstances did you start when you were 12 
years old? A. Well, my father had a garage in Mount Rainier during 
World War 2 and I used to help him. 

Q. Aside from helping your father when did you first become 

employed as an automobile mechanic? A. In February of 1946, 
I went to work for Barry-Pate Motor Company and I was 16. . 

Q. And was that as an automobile mechanic? A. Yes, sir. 

Q. And have you been employed as an automobile mechanic since 
that time? A. Well, up to 1958 I got out of it and that is when I got 
in the body shop end of it and I went back in it in 1962 for about six 
months, and then I changed jobs again to the present job I have. 

Q. Now, throughout that period of time, did you have occasion 
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to deal with brake systems of automobiles? A. Yes, I did. 

Q. And how many years experience did you have -- by 1960, how 
many years of experience did you have with regard to the brakes of a 
car? A. Well, I would say in all 15 years. | 

Q. In other words, throughout that period of time, you dealt with 
brakes as well as the other parts of cars? A. Right. ! 

Q. Now, on November, 1960, did you have occasion to, see an 

automobile belonging to Capt. Crawford? A. Yes, I did. 

Q. Did he bring that automobile in for an estimate? A. Yes, 
he did. | 

Q. Do you recall when he brought the automobile in? 
was a Saturday. 

Q. If I suggest the date of November 12, 1960, would that -- 
A. Yes, it was November 12, 1960. 

Q. Now, you on Saturday, did you have occasion to examine the 
brakes of the automobile ? A. No, I did not. 

Q. Did there come a subsequent time when you did examine the 
brakes of the automobile ? A. Yes, the following Monday. 

Q. In other words, two days later you saw the brakes oe Capt. 
Crawford's car, is that correct? A. Right. 

Q. Would you describe the condition of those brakes at bs time 
that you examined them? A. The brakes were worn out. | 


Q. Now, please describe to the jury just what brakes consist of. 


Explain good brakes in operating condition, please. A. Well, 
you have a round drum and then you have a shoe with lining on it more 
or less like the shoe sole, and you have -- each wheel has a piston on 

_ it and -- a cylinder, that is, and that is supplied pressure by the main 
cylinder which is supplied by your foot. 

As you apply pressure to the main cylinder, it forces the shoe 
against the drum on each wheel and consequently slows the car down. 

Q. Now, the drum, the brake drum, of what material is that 
constructed? A. It's a high strength metal. | 
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Q. That is metal? A. Yes. 

Q. And the brake shoe, what material is that constructed of ? 
A. It's metal, also. 

Q. Now, is there anything -- strike that. 

In the operation of the brakes, the brake shoe is forced against 
the brake drum, is that correct? A. Yes. 

Q. Is there anything between the metal brake shoe and the metal 
brake drum? A. Yes, the asbestos lining. 

Q: That is normally called brake lining? A. Right. 

Q. And what does this brake lining look like? You mentioned 
it is asbestos. What does it look like? A. It is just a hard fiber 
material like. There are all different types. There is what we call 
good lining and then cheap lining and then there is real expensive lining. 

Q. But this is aihard fiber material which -- it's a curved 
structure? A. Right. It is molded to fit the shoe. In other words, 
the shoe is more or less like made in a half moon shape and the lining 
is the same way. 

Q. So you have sort of a half moon shaped lining that fits on the 
shoe and.is between the shoe and the brake drum? A. Right. 

Q. Approximately how thick in depth now is this lining when new? 
A. Iwould say it is about 3/16's. 

Q. Of an inch? A. Yes. 


Q. What happens to the lining as the automobile is operated and 


the brakes are in usage ? A. Well, the lining wears. 

Q. And eventually the lining wears away completely if not re- 
placed, is that correct? A. That's correct. 

Q. Now, how much, if any lining, was there on the brakes of this 
vehicle when you examined them? A. Well, of course, it has been 
four and a half years now.. To my recollection, I don't believe there was 
any lining on the particular wheel that I looked at. 

Q. Now, what about the condition of the brake shoe and brake 
drum as you examined them? A. Well, the brake shoe was scored 
and the drum was scored also. 
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Q. Now, would you explain what you mean by scored? 


A. Well, when the lining wears out and there is nothing there for the 
shoe to ride against, the drum, it cuts the drum and you have a metal 
to metal condition. | 

Q. In other words, previously this fiber was like a buffer be- 
tween the two but now you have metal working against metal and this 
mars the metal and that is what you call scoring, is that correct? 

A. Right. It would be like your car if your tire came off. You 
would be running on the rim. | 

Q. Under average driving conditions with the average person 
who is not necessarily too easy or not necessarily too hard on brakes, 
can you State in your opinion how long this lining usually wears -- lasts 
before it wears away ? A. Well, I would say probably 18 to 20, 000 
miles. It just -- it all depends on the person using it. | 

Q. Suppose you had a person who is very tough on brakes and 
rides the brakes all the time and slams them on, can you state what in 
your opinion and experience the earliest that such linings have to be 
replaced? A. Well, we had put lining on under ten-thousand miles. 

Q. Would you say that is an unusual driver? A. Yes, I would. 

Q. Now, would you please describe to His Honor and the Jury just 
what effect there is on the brake pedal itself when you apply the brake 
pedal, what effect is there as this lining is wearing away? A. Well, 
the pedal goes further down as you apply it. This is what you call less 
pedal reserve. 

Q. And in short, when the brake lining is new, just stepping 

slightly on a pedal will cause the brakes to hold, is that correct? 
A. Yes, right. 

Q. Then as the lining wears away, you have to step farther and 
farther down on the pedal for the brakes to hold? A. Actually the 
pedal travels further as you apply the brake. 

Q. Now, what about the brakes that you observed -- with regard 
to the condition of these brakes, how far would these brakes have had 
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to go down before the brakes would hold the shoe and the drum alone 

in contact? A. Well, in the condition they were in, I would say that 
the pedal would probably have to go to the floor if -- I will say almost 
to the floor and probably to the floor. 

Q. Now, these brakes will still actually operate just on the 
drum and the brake shoe, isn't that correct? A. Right. 

Q. But you have to step almost to the floor in that regard? 

A. Right. 

_ Q. Now, with regard to an indication to the operator of a vehicle 
that the brakes are worn, what besides the fact that the pedal goes so 
far down, what else is there to give warning that the brakes are worn? 
A. Well, you have on this particular vehicle, the condition like this, 
you have a rasping sound, a scraping sound as you apply the brakes. 
This would be the metal shoe touching the metal drum. 

Q. In other words, you step on the brakes, the brakes would 
rasp or give a screeching sound of metalon metal? A, Yes, right. 

MR. INTRATER: Would Your Honor indulge me? 

THE COURT: Certainly. 

MR, INTRATER: Thank you. 

BY MR. INTRATER: 

Q. Assuming that this vehicle was being driven down a ramp, a 
slightly tilting ramp approximately the way my hand is, like so, down 
a ramp at a rate of some five to seven miles per hour, could brakes 
under such a condition still hold? A. Well, yes. You just have to 
apply more pressure and -- in other words, it is just like you start 
down a hill, and you need more pressure to stop than you do on level 
ground. 

Q. Now, assuming the vehicle were being driven at faster rates 


of speed down an incline. Could the brakes in these conditions and 


under such circumstances, fail? A. Well -- 
THE COURT: Excuse me. I will sustain the objection to that. 
There is no evidence as to that. 
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MR, STEWART: Your Honor -- 

THE COURT: Did I make myself clear, Mr. Intrater? 

MR. INTRATER: Yes, Your Honor. ; 

BY MR. INTRATER: 

Q. Could there be a failure of these brakes so as to be unable 
to stop the car and yet after such a failure the brakes still be able to 
stop the car under other circumstances ? | 

MR. STEWART: Your Honor, I object to the question in view of 
the previous question and answer. 

MR. INTRATER: I will withdraw it, Your Honor. 

MR, INTRATER: I have no further questions. 

THE COURT: Mr. Collins? 

MR. COLLINS: [have no further questions. 

THE COURT: Mr. Schlosberg? 

CROSS -EXAMINATION 
BY MR. SCHLOSBERG: ‘| 

Q. Mr. Miller, did you examine all four wheels? A. Now, 

you have asked me something now. | 

Q. How many wheels do you recall examining? A. I looked 
at both front. I won't say positively that I looked at the rear. 

Q. And did you also look at the drums? A. Yes, I did look 
at the drums. 


Q. Did you also look at the front wheel cylinders? A. Yes. 
Q. Now, do you recall whether the mileage was -- what the 
mileage was on that vehicle when you examined it? A. No, Ido not. 


Q. Do you recall whether the mileage was at or in excess of 
40, 000 miles? A. No, I do not. | 
Q Cana vehicle with the brakes as such as the one you have 
described, be subject to intermittent brake failure? A. In my 
Opinion, yes. 
Q. Does this mean they could not work at certain times and 
could work at other times? A. Yes, they could. | 
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MR. SCHLOSBERG: Thank you. No further questions. 
THE COURT: Mr. Stewart. 
BY MR, STEWART: 

Q. That would all be dependent upon the speed at which the 
vehicle was being operated, isn't that true, Mr. Miller? A. Well, 
this would have a lot of bearing on it. There are a lot of elements 
involved, too. 

Q. Well, and furthermore, for you to be able to answer sucha 
question, you would have to know what is meant by the term brake 
failure, isn't thattrue? A. Yes, right. 

Q. We know there are many instances where someone strikes 
the vehicle in the rear of a stopped automobile and he said his brakes 
failed but there are brakes on that vehicle? A. Right. 

Q. And your testimony as you have expressed here today, Mr. 
Miller, is predicated in part upon your experience and ability but also 
upon your visual observation of two shoes and two drums of this auto- 
mobile. Is that right?) A. Well, it would -- well, it would be four 
shoes and two drums, two shoes on each drum. 

Q. The front end of the vehicle ? A. Right. 

Q. And predicated upon that examination you agree that there was 
enough-brake available to the operator of this automobile vehicle to 

stop it if the car was driven at a reasomble rate of speed? 
A. Well, that I can't say positively. I mean this is -- 

Q. Certainly if driven at a slow rate of speed such as five to 
seven miles per hour, the car had adequate brake facilities to stop the 
car. You would agree to that, would you not? A. Oh, yes, I would 
say yes to that. 

Q. All right, sir. 

MR. STEWART: Thank you, Mr. Miller. 

THE COURT: Anything further? Mr. Schlosberg, do you have 
something further? 

MR. SCHLOSBERG: Yes. 


II. 


THE COURT ERRED IN EXCLUDING FROM THE EVIDENCE | 
THE REPAIR BILL OF THE APPELLEE, CRAWFORD, SHOW- 
ING THAT THE BRAKES ON THE CRAWFORD VEHICLE WERE 
COMPLETELY OVERHAULED IMMEDIATELY FOLLOWING | 
THE ACCIDENT. 


‘As a general rule evidence of subsequent repairs are not admis- 
sible. The rule is based on the public policy premise that if alterations 
of conditions could be shown an individual would not correct the same, 
for, in doing so, he could become legally liable. However, evidence of 
subsequent conduct is admissible when it becomes relevant to prove 
facts other than the fact of negligence. | 


The estimate showing the repairs that were necessary on Appel- 
lee, Crawford's, vehicle was offered, not as evidence of negligence, but 
to show the condition of the brakes at the time of the occurrence and 
should have been allowed as an exception to the general rule. Fine v. 

Giant Food Stores, Inc., 163 F. Supp. 231 (1958) [Reversed for other 
" yeasons. 106 U. S. App. D. C. 95, 269 F. 2d 542 (1959) ]. | 


In Consolidated Gas Electric Light and Power Co. v. The State 
of Maryland, For the Use of Mary O. Smith, Widow and Harry E, Smith, 
Infant, 109 Md. 186, 72A 651 (1909), the Court held: 

"Evidence of subsequent changes, though it may be 
in the way of repairs or additional precautions, is 


admissible when fairly tending to show the actual 
conditions existing at the time of the injuries.” 


The repair estimate on the Crawford vehicle was prepared three 


days following the occurrence. The Trial Court would, nevertheless, 
not allow this evidence of subsequent repairs to be admitted. | 


QUESTIONS PRESENTED 


Whether there was sufficient evidence presented, 
creating questions of fact, to be resolved by a jury 
in an action in which the Court directed a verdict. 


Whether the Court erred in not allowing evidence 
of subsequent repairs where the same was being 
offered to show the condition of the instrumentality | 
at the time of an occurrence and for purposes of 
impeachment. 


Whether it was error to allow a new injury to be 
claimed during the course of a second trial where 
no claim had therefore been made. 


Whether life expectancy tables are admissible into | 
evidence in an action for personal injuries where 
there is no showing of any permanency of said in- | 
juries. | 
Whether the Court erred in allowing the jury to 

consider the issues regarding damages where the 


resolution of said jury determination could be only 


the result of speculation. 


QUESTIONS PRESENTED 
JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I. The Court Erred in Directing a Verdict in 
Favor of the Appellee, Joseph W. Crawford, 
on the Primary Claims of Appellees Foster 
and O'Donoghue and Appellaxt, sctnney of 
D.C.,Inc. . 5 . s 5 


The Court Erred in Excluding from the Evidence 
the. Repair Bill of the Appellee Crawford Showing 
thatthe Brakes on the Crawford Vehicle Were 
Completely Overhauled tmmedistely Following 
the Accident . . . - : 


The Court Erred in Failing to Direct a Verdict 
in Favor of the Appellant Binney of D. C., i 
in the First Trial P . 


The Court Erred in Allowing Appellee, Mary T. 
O'Donoghue, to Amend Her Complaint During 
the Course of the Second Trial to Include an 
Aggravation of a Pre-Existing Condition 


The Court Erred in Allowing the Appellee, 
Mary T. O'Donoghue, to Place into Evidence 
the Life Expectancy Table Where There Was 
No Evidence of Permanent Injury 


The Trial Court Erred in Instructing the Jury on 
Behalf of the Appellee, Mary T. O'Donoghue, on 
Aggravation of a Pre-existing Condition Without 
Advising the Jury what Pre-existing Condition 
the Court Had Allowed Her to Claim 


The Court Erred in Not Directing a Verdict on 
Behalf of the Appellant in the Second Trial on the 
Issue of Damages as to the Appellees Foster and 
O'Donoghue et 3 


CONCLUSION 


(iv) 
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KINNEY OF D, C., INC., 
v. 
FROSENE FOSTER, 


SIDNEY FOSTER, 
AND JOSEPH W. CRAWFORD, 


No. 21,007 


KINNEY OF D. C., INC., 
v. 


MARY T. O'DONOGHUE, 
AND JOSEPH W. CRAWFORD, 


Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This appeal is from a final order of the United States District 
Court for the District of Columbia directing verdicts for the Defendant- 
Appellee, Joseph W. Crawford, and from a judgment returned by the 


jury and entered by the Trial Court in favor of the Appellees, Frosene 
Foster and Sidney Foster and Mary T. O'Donoghue against the Defend- 
ant-Appellant, Kinney of D. C., Inc. Jurisdiction of this Court is invoked 
under Title 28, United States Code, Section 1291. 
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STATEMENT OF THE CASE 
On the morning of Noverdber 11, 1960, the vehicles owned by Ap- 
pellees, Foster, O'Donoghue and Crawford, had been parked in a parking 
building owned and operated by the Appellant, Kinney of D. C., Inc. 
Thereafter, some time around ¢he noon hour, the Appellees returned 


to the parking building and requested the return of their respective ve- 


hicles. The vehicles were returned and Appellees took possession of 
same and were in the process of leaving the parking building when their 
vehicles were struck by the vehicle owned by Appellee, Crawford, and 
operated by an employee of Appellant, Kinney of D. C., Inc. Appellant's 
employee, Charles L. Blow, claimed that the brakes on the Appellee, 
Crawford's, vehicle failed, causing said vehicle to go out of control, 
striking the vehicles occupied by the Appellees, Frosene Foster and 
Mary T. O'Donoghue (J.A. 56, 57). 


Separate suits were thereafter filed by the Plaintiff-Appellees, 
Frosene and Sidney Foster and Mary T. O'Donoghue, in the United 
States District Court for the District of Columbia, naming as Defend- 
ants, Appellant, Kinney of D. C., Inc., and Appellee, Joseph W. Craw- 
ford (J.A. 30 & J.A. 7). Answers and cross-claims between the Defend- 
ants and answers to cross-claims by both Defendants were filed (J.A. 
32-37 & 9-14). The Pre-trial in the Foster case was held on April 22, 
1964 (J.A. 43-47), with pre-trial statements being filed by the Plaintiffs 
Frosene and Sidney Foster (J.A. 38, 39), Defendants, Kinney of D. C., 
Inc. (J.A. 39-41) and Joseph W. Crawford (J.A. 42, 43). On April 23, 
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1964 the Foster case was consolidated with the case of Mary T. O'Don- 
oghue for the purpose of trial. Pre-trial was held in the Mary T. 
O'Donoghue case on May 14, 1964 (J.A. 20-24), with pre-trial state- 
ments being filed by the Plaintiff, Mary T. O'Donoghue (J.A. 15, 16), 
Defendants, Kinney of D. C., Inc. (J.A. 18-20) and Joseph W. Crawford 
(J.A. 16, 17). | 


These cases were reached for trial on June 25, 1965 before a 


jury. Appellees, Frosene Foster and Mary T. O'Donoghue, both testi- 
fied that immediately following the happening of the accident the em- 
ployee of Kinney claimed that the brakes on Appellee Crawford's ve- 
hicle had failed (J.A. 50 & J.A. 77). Appellant, Kinney's employee, 
Charles L. Blow, likewise testified that the brakes had failed on the 
Crawford vehicle as he was coming down the ramp of the parking ga- , 
rage which led to the exit (J.A. 56); that he had no warning or knowl- 
edge that the brakes were defective (J.A. 56 & J.A. 63); that he tried 

to avoid injury to individuals (J.A. 56). Donald Miller, an automobile 
mechanic, who examined the brakes on the Appellee Crawford's vehi- 
cle following the accident in question, was called as a witness. Mr. 
Miller's testimony was first taken before the Court without the jury 
being present, with all parties having an opportunity to examine him. 
This testimony was then presented before the jury at which time the 
witness testified as follows: that the brakes on the Crawford vehicle 
were worn out (J.A. 65); that these brakes were subject to intermittent 
brake failure (J.A. 69); that the operator of the vehicle driving for any 
distance would have notice and warning that the brakes were worn out 
in that there would be a rasping sound or a scraping sound as you ap- 
ply the brakes; and that there was no lining on the brakes which caused 
them to operate on a metal touching metal basis (J.A. 68); that the con- 
dition described was one that came about over a long period of time and 
not caused by an accident or one heavy application of brakes (J A. 66, 
67 & 71). | 


Appellant offered into evidence the repair estimate of Broad 
Street Motors, dated November 14, 1960, which showed a complete 
brake job with the notation "Repair—No Brakes" (J.A. 83, 84 & 344). 
This was offered as an exception to the general rule regarding sub- 
sequent repairs in that it was evidence of the condition of the Craw- 
ford vehicle at the time of the occurrence. The Court oe not allow 
this document to be placed in evidence (J.A. 654-6b-63c). Counsel 
of Appellee Crawford, and counsel for Appellant Kinney, both moved 


for directed verdicts. i 


On June 29 the Court directed a verdict in favor of the Defendant- 
Appellee, Joseph W. Crawford, against the Plaintiffs, Frosene and Sid- 
ney Foster and Mary T. O'Donoghue. 


Appellee, O'Donoghue, then called the Appellee, Crawford, as a 
rebuttal witness in her case (J.A. 80). He testified that on his trip to 
the parking lot on the date of the incident his brakes were operating 
properly and that there wasn't any screeching or other unusual noise 
when he applied his brakes (J.A. 81, 82), that following the accident 
the brakes worked properly and that he drove the vehicle from the 
parking lot to his home in Virginia without any difficulty in stopping 
the car (J.A. 82). On cross-examination by counsel for Appellant, 
Kinney, Crawford denied that the brakes were either defective or worn 
(J.A. 83). Counsel attempted to utilize the repair estimate which 
showed the notation 'Repair— No Brakes'to impeach the witness in 
connection with his prior statement, but the Court would not allow this 
cross-examination and admonished counsel for attempting same (J.A. 
83, 84). [This repair bill was offered and received in the second trial 
(J.A. 344).] Counsel for Appellee, Crawford, then moved for a directed 
verdict on the cross-claims. 


On June 30, the Court directed a verdict in favor of the Defendant- 
Appellee, Joseph W. Crawford, against the Defendant, Kinney of D. C., 
Inc., on the cross-claim. The jury then retired to deliberate. On July 
1, the jurors were unable to agree upon a verdict and they were dis- 
charged by the Court. | 

Appellees Frosene Foster and Mary T. O'Donoghue then filed 
separate motions for a new trial (J.A. 86-88 & J.A. 91-93). Appellant, 
Kinney of D. C., Inc., filed a motion for rehearing and reconsideration 
of judgment entered and for a new trial (J.A. 89, 90). Appellee, Joseph 
W. Crawford, filed an opposition to the motions of Appellees (J A. 93- 
102). These motions were denied by the Court. : 


Thereafter, motions for entry of a final judgment were filed by 
Appellee, Frosene Foster, and Appellant (J.A. 104, 105 & J.A. 102-103). 
Appellee, Joseph W. Crawford, filed an opposition to said motions (J.A. 
105-107), which motions were thereafter denied by the Court. 


This case was again reached for trial on December 9, 1966, at 
which time the Trial Court allowed the Appellees, Foster and O'Dono- 
ghue, and the Appellant, Kinney of D. C., Inc., to file additional motions 
for the entry of a final judgment so that the issue as to whether the 
Court erred in directing a verdict in the first trial could be heard by 
the Court of Appeals and thus alleviate the possibility of future trials. 
The motions were filed by Appellees, Foster and O'Donoghue (J.A. 107- 
109), and Appellant (J.A. 114, 115). Oppositions to said motions were 
filed by the Appellee, Crawford (J.A. 109-113 & J.A. 115, 116). These 
motions were likewise denied by the Court. 


The second trial commenced on January 31, 1967 before a jury 
and without the Appellee, Crawford, being a party. This trial lasted 
until February 7, 1967. 


The first witness to testify in the second trial was Appellee, Foster. 
She stated that prior to the accident she had not worked for at least one 
year (J.A. 129); that two days following the accident she came under the 
care of Dr. Herbert S. ‘Gates; that her complaints were her left foot, 
right ankle, neck and back were painful (J.A. 117); that her neck pain 
lasted for about one month to six weeks (J.A. 118). Ata later point, 
she testified that she suffered injury to both her left and right ankles 
(J.A. 131); she admitted that Dr. Gates discharged her on March 24, 
1961 (J.A. 132); Dr. Gates referred her to Dr. Maurice Herzmark; that 
she did not see any physician for a period of almost four years (J.A. 
134); that she was unable to engage in marital relationships for a per- 
iod of four to five weeks (J.A. 137). 


The next witness called by counsel for Plaintiff, Foster, was Dr. 
Maurice Herzmark. He testified that he first examined her on February 
25, 1961 (J.A. 142); that he did not see her after February of 1961 until 
January 22, 1965 (J.A. 146); that he saw Mrs. Foster from January 22, 
1965 through June, 1965, shortly prior to the commencement of the first 
trial (J.A. 146); that he did not see her again until September, 1965, at 
which time he treated her for her ankle, which was not the result of the 
accident of November 11, 1960 and, thereafter, her back (J.A. 146); that 


he saw her again in February and April of 1966. 


On cross-examination Dr. Herzmark admitted that he had seen 
Mrs. Foster on only two occasions in 1961, February 25 and 27 (J.A. 
160); that he did not see her again until January 22, 1965 (J.A. 165); 
that a person can injure his back by making a wrong step (J.A. 168) or 
by stepping off a curb; that on September 28, 1965, Mrs. Foster com- 
plained only of her ankle that she sprained in Greece (J.A. 168); that 
her ankle could have caused her back to hurt her, but doubted if it did 
(J.A. 170); that at the time of the first trial Mrs. Foster was actively 
receiving treatment, the last time being June 23, 1965 (J.A. 173); that 
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the next time he saw her for complaints of her back was September 30, 
1965 (J.A. 173); that x-rays taken and interpreted by him on February 
25, 1961 showed flattening of the lumbar spine (J.A. 183-186). 


Dr. Herbert S. Gates was the next witness to testify. He first 
saw Mrs. Foster on November 14, 1960 (J.A. 191); his records indicat- 
ed that Mrs. Foster was unable to continue with her work; that her 
neck, left foot, and left half of the anterior chest was sore (J.A. 191, 
192); that his diagnosis was a contused sprain of the left foot, contusion 
of the right leg and left side of the anterior chest wall, strain of the 
soft tissues of the neck, sprain of the lumbar spine and cervical spine 
(J.A. 193); that he saw her until March 24, 1961 and did not see her 
again until October, 1964 (J.A. 194); that he saw her again for her back 
and other reasons in January, 1965, October, 1965, and February, 1966 
(J.A. 195). | 


On cross-examination, he testified that x-rays taken at Sibley 


Hospital on February 20, 1961, five days prior to Dr. Herzmark's 
x-rays, were negative with regard to any condition of the lumbar spine 
(J.A. 196, 197); that his record indicated that Mrs. Foster was referred 
to him by Plaintiff's counsel, but his recollection was that she was re- 
ferred to him by the Colevas family (J.A. 199-200); that his records 
were corrected between the first and second trial (J.A. 200); that his 
report dated November 3, 1961 indicated he discharged Mrs. Foster 

as being fully recovered on March 24, 1961, and he did not see her 
again until October 20, 1964 (J.A. 200, 201); that his report did not 
indicate that the x-rays of Sibley Hospital were ever taken (J. A. 208). 


The last witness to be called by counsel for the Plaintiffs, Frosene 
Foster and Sidney Foster, was the Plaintiff Sidney Foster, who had not 
been present at the first trial nor for the first three days of the second 
trial. He testified that prior to the accident his wife did not have any 


difficulty with her back (J.A. 232); that following the accident his wife, 
at first, had constant pain in her back, but it later became sporadic 
(J.A. 233); that he was unable to have any marital relationships with 
his wife for over a year after the accident (J.A. 234); that his wife 

had become nervous, irritable, and had difficulty in going to sleep 
(J.A. 234); that he did not know his wife was being treated for meno- 
pause (J.A. 235); that he was unable to describe the injury to his wife's 
legs (J.A. 236); that his wife had headaches accompanied by backaches 
but he did not know what part, of her back bothered her (J.-A. 237, 238); 
that he did not know what type of medication his wife was taking nor 


how often or what the medication was for (J.A. 239, 240); that Dr. 
Herzmark had not performedpersonal favors for him (J.A. 242). Dr. 


Herzmark had written a laudatory letter on behalf of his stepson who 
was applying to medical school (J.A. 242 & 238). 


Mary T. O'Donoghue testified that prior to the accident her health 
was very good (J.A. 219); she had a gall bladder operation in 1959 and 
slight high blood pressure in July of 1960 (J.A. 219); she was not under 
the care of any doctor as of November 11, 1960 (J.A. 219); she hada 
slight attack of bursitis a few years prior to the accident (J.A. 220); 
that as a result of the accident of November 11, 1960, she had head- 
aches, was nauseated, had pain in the neck, shoulder and back between 
the shoulders (J.A. 214); she came under the care of Dr. Francis Cole- 
man on the evening of the accident (J.A. 215); she received heat treat- 
ments to her neck and upper portion of her back (J.A. 221); in addition 
to the treatment of Dr. Coleman she treated the same areas at home 
(J.A- 223); after she returned to work she was unable to do her work 
which provoked her supervisor (J.A. 247, 248); in November of 1962 
she transferred to NASA where she was able to do her work (J.A. 248). 
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On cross-examination, she stated although she was being treated 
for menopause by Dr. Coleman, prior to and following the accident of 
November 11, 1960, she claimed she did not know of this (J.A., 318); 
she admitted that both prior to the accident and following the accident 
she complained to Dr. Coleman about being tired and nervous (J A. 
320); that this was from the type of work she was doing (J.A. 320); that 
on June 12, 1962 she filed a Form 57 with the Federal Government 
wherein she stated she had no physical handicaps, chronic disease, or 
other disability (J.A. 323, 324 & 342, 343); that her physical problems 
arose out of the harassing situation at work (J.A. 324, 325); that she 
was seeing Dr. Coleman for her back condition prior to the accident 
of November 11, 1960 (J.A. 325); that all of the visits to the doctor 
and the treatments following the accident were as a result of the ac- 
cident (J.A. 318, 319); that all of the medications she was taking fol- 
lowing November 11, 1960 were as a result of the accident (J.A. 319); - 
that her medication bills were in excess of Four Hundred Seventy-Five 
Dollars (J.A. 298, 299). Over three-fourths of the medication bills 
were for medications known as Premarin and Librium used in the 


treatment of menopause. | 


Plaintiff-Appellee called her treating physician, Dr. Francis T. 
Coleman as a witness. Dr. Coleman testified that prior to November 
11, 1960 he had treated Mrs. O'Donoghue for a gall bladder condition 
which required hospitalization (J.A. 250, 251); mild hypertension and 
headaches (J.A. 251); for fatigue and tiredness (J.A. 251); that he first 
saw Mrs. O'Donoghue following the accident at her home on the evening 
of November 11, 1960 (J.A. 251, 252); at that time she was complaining 
of headache, discomfort in the back of her neck and along her right 
shoulder, and she was nervous and emotionally upset (J.A. 252); that 
her nervous condition was aggravated by the accident (J.A. 260, 261). 
Appellant's counsel objected (J.A. 260, 261) in that claim for an 
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aggravation of any prior condition was never made in the complaint 
(J.A. 8), the pre-trial statement of Appellee, O'Donoghue (J.A. 15), 
the Pre-trial Order of the Court (J.A. 22), nor during the first trial 
(J.A. 280). The Court allowed the claim of aggravation of pre-existing 
nervous condition to stand based on the "Pre-trial Order" (J.A. 260). 


On cross-examination Dr. Coleman admitted he had treated 
Mrs. O'Donoghue prior to November 11, 1960, in addition to the con- 
ditions she had mentioned on direct examination, for nervousness, 
and a chronic lower back ailment (J.A. 264, 265 & 340); he denied he 
knew what condition caused her to be retired from the Federal Gov- 
ernment, yet he admitted that it was his report, signed by him, in 
her retirement file recommending retirement (J.A. 265 & J.A. 340); 
that he continued to treat her for this condition of the low back, but 
it was not related to the accident of November 11, 1960 (J.A. 267); 
that this lower back condition was so painful that he ordered narcotics 
for her on November 8, 1961 (J.A. 268, 269); that the muscle relaxant 
known as Norflex prescribed: in January of 1961 was for injuries Mrs. 
O'Donoghue had sustained in a fall in January, 1961 and not for the in- 
juries in the accident of November 11, 1960 (J.A. 275); that he was 
treating Mrs. O'Donoghue for menopause prior to the accident of No- 
vember, 1960 and she was on medications known as Premarin and 
Librium (J.A. 377, 378); that the menopause symptoms were not caused 
by the accident of November 11, 1960 (J.A. 278); that nervous tension 
and her work were responsible for her complaints (J.A. 283). He also 


stated that her conditions caused by the accident were not permanent 
(J.A. 282, 283). The Court allowed Appellee O'Donoghue to place into 
evidence the life expectancy tables over objection of Appellant's coun- 
sel (J.A. 327, 328). j 
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Following their deliberation the jury returned verdicts in favor 
of the Appellees, Frosene Foster, in the sum of $10,000.00, Sidney 
Foster, in the sum of $1,000.00 and Mary T. O'Donoghue, in the sum 
of $8,000.00. | 


Appellant filed a motion for a judgment 7.0.v., or new trial, or 
in the alternative, for a remittitur (J.A. 346-356), which was denied 
and this appeal followed. . 


STATEMENT OF POINTS 


1. There was sufficient evidence presented, creating questions 
of fact, to be resolved by a jury, in an action in which the Court direct- 
ed verdicts. | 


2. Subsequent repairs are admissible in evidence to show the 
condition of a vehicle at the time of an occurrence and/or for the pur- 
pose of impeachment. 


3. The Court erred in not directing a verdict on the issue of 
liability in favor of Appellant. 


4. The Court erred in allowing Appellee to claim a new injury 
during the course of the second trial where no prior mention had been 
made of said injury. 


5. The Court erred in allowing the Life Expectancy Table into 
evidence where there was no evidence of permanent injury. 


6. The Court erred in instructing the jury on aggravation of 
pre-existing condition. | 


7. The Court erred in allowing the jury to consider the issue 


of damages. 
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sane OF ARGUMENT 


The owner of an automobile, who knew or, in the exercise of 


defective and failed to warn the operator of the car of this defective 


reasonable care, should i that the brakes on his car were 


condition can become liable for damage that results from the defective 
condition. Where the evidence is undisputed as to the aforementioned 
facts the owner of the vehicle is not entitled to a directed verdict. To 
the contrary, if these facts ate undisputed and, further, the evidence 
does not disclose any act or omission to act on the part of the operator 
of the vehicle, then the operator would be entitled to a verdict as a 
matter of law, not the owner? 


Where there is no claim for an aggravation of a pre-existing 
condition in any of the pleadihgs or the Pre-trial Order of the Court, 
it is within the discretion of the Court to allow an amendment so long 
as other counsel has a fair opportunity to prepare a defense. However, 
where a case has been tried on one occasion and no claim is made for 
any aggravation of a pre-existing condition, then, it is error to allow 
such claim to be made during the course of the second trial. 


In order to allow the life expectancy table to come into evidence, 
there first must be testimony that the injury is permanent. If there 


is no such testimony, to alldw life expectancy tables is error. 


In instructing the jury. as to a claim for the aggravation of a 
pre-existing condition, the Court should advise the jury specifically 
as to the nature of the previously existing condition which is claimed 
to have been aggravated. Such clarification is necessary where other 
previously existing disabilities were presented to the jury, but not 
claimed by the Plaintiff, nor allowed by the Court. 


13 


Where the testimony with regard to damages is self-contradictory, 
vague, and inconsistent, the Court should not allow that issue to be con- 
sidered by the jury. To do so would require the jury to speculate or 
guess as to which of the Plaintiffs' claims are related to the occurrence. 


ARGUMENT 
I. 


THE COURT ERRED IN DIRECTING A VERDICT IN FAVOR 
OF THE APPELLEE, JOSEPH W. CRAWFORD, ON THE 

PRIMARY CLAIMS OF APPELLEES, FOSTER AND O'DON- 
OGHUE, AND APPELLANT, KYNNEY OF D, C., INC. 


It is well settled law that a motion to direct a verdict for the De- 
fendant admits every fact in evidence tending to sustain the Plaintiff's 
case, together with every reasonable inference deductible from said 
evidence and, if, upon proper instructions of law, there was any evi- 
dence from which the jury could have reasonably found for the Plain- 
tiff, it is improper for the Court to direct a verdict. Galt v. Phoenix 
Indemnity Co., 74 App. D. C. 156, 120 F. 2d 723 (1941). Likewise, it 
is improper for the Trial Court to grant a motion for a directed ver- 
dict where the evidence is disputed, controverted, or conflicting. Safe- 
way Stores v. Gibson, 118 A, 2d 38699 App. D. C. 111, 237 F.2d 592 
(1955). | 


In Baltimore & Ohio Railroad Co. v Postom, 85 App. D, C. 207, 
177 F. 2d 53 (1949), this Court summarized the above rule as follows: 


". .. if substantial evidence is presented, which, if | 
credited, would sustain a verdict in favor of one 
party or the other, the case should be left to the 
jury. It is not for the court to weigh the evidence 
on both sides of a contested issue. To do so is 
the function of the jury. If the evidence is con- 
flicting, the conflict must be resolved by the jury. | 
If divergent inferences may be drawn from the | 
evidence, the selection of the proper deduction 
is also a function of the jury. If the evidence is 


contradictory, tefprocese of reasoning followed 
by the jury may comprise two steps: ‘first, to ~ 
determine which account of the incident to accept; 
the second, to decjde which of two or more pos- 
sible inferences should be drawn from the versions 
so adopted.’ From the mere fact that the evidence 
permits two or mre possible inferences, it does 
not necessarily follow that the evidence is not sub- 
stantial and is not’ sufficient to sustain the jury's 
finding. To be substantial, the evidence need not 
point entirely in one direction. The trial court on 
a motion for a directed verdict must view the evi- 
dence from the standpoint most favorable to the 
adverse party. It must assume that the jury may 
resolve the confligt against the moving party, and 
from the facts as gound draw the inferences most 
favorable to his opponent. If there is substantial 
evidence from which such deductions can be made, 
the motion must be denied, as the jury is clothed 
with the function And power of determining whether 
to make them. .. ." 


Thus, in order to determine the propriety of the Trial Court's 


actions, we must review thé evidence that was elicited and upon which 
the directions of the verdicts were based. 


Appellees, Foster and O'Donoghue, were both proceeding in the 
first trial on the theory that Appellee, Crawford, was negligent in that 
he delivered to Appellant, Kinney, a vehicle with defective brakes which 
he knew or, in the exercise.of reasonable care, should have known ex- 
isted. (See Pre-trial Statements of Appellee, Foster (J.A. 38), and Ap- 
pellee, O'Donoghue (J.A. 15)). Appellee, Foster, proceeded first in 
the presentation of evidence in the first trial. Charles Blow, an em- 
ployee of Appellant, Kinney, was called upon in Appellee's case to 
testify. He stated that the brakes on the Appellee, Crawford's vehicle 
failed as he was driving down a ramp (J.A. 56); that prior to the failure 
he had no warning that the brakes were defective (J.A. 56 & 63); that 
he took extraordinary measures in an attempt to avoid injury to third 
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parties (J.A. 56); that, nevertheless, an accident occurred (J.A. 58). 
Next, Donald Miller, an automobile mechanic, was called and quali- 
fied as an expert in his field. Mr. Miller testified that he examined 
the brakes on the vehicle owned by Appellee, Crawford, several days 
following the accident (J.A. 65); that the brakes were defective and 
subject to intermittent failure (J.A. 69); that one who operated the 
vehicle for any length of time would have knowledge of the defect in 
that when the brakes were applied they would emit a screeching or 
scraping sound caused by metal touching metal (J.A. 68); that this 
condition came about through prolonged use and was not one caused 
by an impact (J.A. 71). | 


Both Appellees, Foster and O'Donoghue, testified that at the time 
of the accident statements were made that the brakes were defective 


(J.A. 50, 51 & J.A. 77). | 


There is no question that an automobile is a dangerous instru- 


| 
mentality, and one with defective brakes is an invitation to injury. The 


law is well settled that the owner-bailor of an automobile can become 
liable to third persons for personal injuries resulting from the defec- 
tive condition of the vehicle where the owner-bailor has knowledge or, 
in the exercise of reasonable care, should have knowledge of the de- 
fective condition and places the vehicle in the hands of the bailee with- 
out advising him of the defect, and the bailee, while operating said ve- 
hicle, causes injury to third parties, which defect is a direct or con- 
current proximate cause of the injury. Charles System, Inc. D- Juliano, 
62 App. D. C. 283, 66 F.2d 931 (1933); 46 ALR 2d 404-455, Milestone 
System, Inc. v. Gasior, 160 Md. 131, 152A 810 (1931); Kaplan v. Stein, 
198 Md. 414, 84A 2d 81 (1951); Turner 'v. Ridley, 144 A. 2d 269 (1958); 
Royal Motors, Inc. v. Murray, 107 U. S. App. D. C. 115, 275 F.2d 3 
(1960). | 
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In Richardson v. Gregory, 108 U. S. App. D. C. 263, 281 F. 2d 
626 (1960), this Court stated: 


"In a legal sense negligence means nothing more 
or less than substandard care — want of that de- 
gree or care the law commands in the particular 
circumstances (citation omitted). The duty owed 
by a defendant to those who may be injured by 
his actions is measured by the risks which those 
actions create. The care required is always rea- 
sonable care. This standard never varies, but 
the care which it is reasonable to require of the 
actor varies with the danger involved in his act 
and is proportionaye thereto. The greater the 
danger, the greateg the care which must be ex- 
ercised.” (citations omitted) 


The Restatement of the Law of Torts 2d, Section 388 states: 


"One who supplies directly or through a third per- 
son a chattel for another to use is subject to lia- 
bility to those whom the supplier should expect 
to use the chattel with the consent of the other 
to be endangered by its probable use, for physi- 
cal harm caused by the use of the chattel in the 
manner for which,and by a person for whose use 
it is supplied, if the supplier (a) knows, or has 
reason to know that the chattel, is or is likely 
to be dangerous for the use for which it is sup- 
plied; and (b) has no reason to believe that those 
for whose use the chattel is supplied will realize 
its dangerous cordition; and (c) fails to exercise 
reasonable care to inform them of its dangerous 
condition or of the facts which make it likely to 
be so." "Comment: 


c: Persons included as 'suppliers.' 
The rules stated in this Section and throughout 
this Topic apply to determine the liability of 
any person, who for any purpose or in any man- 
ner gives possession of a chattel for another's 
use or who permits another to use or occupy it 
while it is in his own possession or control, 
without disclosing his knowledge that the chattel 
is dangerous for the use for which it is supplied 
or for which it is permitted to be used. These 
rules, therefore, apply to sellers, lessors, donors 
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or lenders, irrespective of whether the chattel is 
made by them or by a third person. They apply 
to all kinds of bailors, irrespective of whether 
the bailment is for a reward or gratuitous, and 
irrespective of whether the bailment is for use, 
transportation, safekeeping, or repair... .” 


d. ‘One supplying a chattel to be used or 
dealt with by others is subject to liability under 
the rule stated in this Section, not only to those 
for whose use the chattel is supplied but also to 
third persons whom the supplier should expect 
to be endangered by its use." 


Based on the testimony the jury could have found that Appellee, 
Crawford, had been negligent and that his negligence was the sole cause 
of the injuries sustained by Appellees, Foster and O'Donoghue, 


The Court took this issue away from the jury by directing a ver- 


dict in favor of the Appellee, Crawford, against Appellees, Foster and 
O'Donoghue, on the primary claims, holding that this evidence was too 
speculative to submit to the jury. 


| 
Appellee, O'Donoghue, thereafter called Appellee, Crawford, as 
a witness in rebuttal (J.A. 80). Crawford stated that the brakes on his 
vehicle were operating properly when delivered to Appellant, Kinney, 
and, likewise, they operated properly after the vehicle was returned 
to him following the accident; that he had no difficulty in stopping dur- 
ing his return trip from Washington, D. C. to Virginia (J.A. 81, 82). 


Crawford's testimony was in direct conflict with that of Charles 
Blow and Donald Miller as to operation of the brakes, thus, creating 
even additional questions of fact to be resolved by the jury. Safeway 
Stores v. Gibson, and Baltimore & Ohio Railroad Co. v. Postom, supra. 


The Court then directed a verdict in favor of the Appellee, Craw- 
ford, against Appellant on the cross-claim and submitted the remaining 
issues to the jury. The jury was unable to agree on a verdict, 


II. 


THE COURT ERRED IN EXCLUDING FROM THE EVIDENCE 
THE REPAIR BILL OR THE APPELLEE, CRAWFORD, SHOW- 
ING THAT THE BRAKES ON THE CRAWFORD VEHICLE WERE 
COMPLETELY OVERHAULED IMMEDIATELY FOLLOWING 


THE ACCIDENT. ———————— 

As a general rule evidénce of subsequent repairs are not admis- 
sible. The rule is based on the public policy premise that if alterations 
of conditions could be shown'an individual would not correct the same, 
for, in doing so, he could become legally liable. However, evidence of 
subsequent conduct is admissible when it becomes relevant to prove 


facts other than the fact of ntgligence. 
3 


The estimate showing the repairs that were necessary on Appel- 
lee, Crawford's, vehicle was offered, not as evidence of negligence, but 
to show the condition of the brakes at the time of the occurrence and 
should have been allowed as an exception to the general rule. Fine v. 
Giant Food Stores, Inc., 163'F. Supp. 231 (1958) [Reversed for other 
" reasons. 106 U.S. App. D. ©. 95, 269 F. 2d 542 (1959)]. 


In Consolidated Gas Electric Light and Power Co. v. The State 
of Maryland, For the Use of Mary O. Smith, Widow and Harry E. Smith, 
Infant, 109 Md. 186, 72A 651 (1909), the Court held: 
‘Evidence of subsequent changes, though it may be 
in the way of repairs or additional precautions, is 
admissible when fairly tending to show the actual 
conditions existing at the time of the injuries.” 
The repair estimate on the Crawford vehicle was prepared three 
days following the occurrence. The Trial Court would, nevertheless, 
not allow this evidence of subsequent repairs to be admitted. 
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During the cross-examination of Appellee, Crawford, the repair 
estimate was again utilized in an attempt to impeach the witness as to 
the condition of the brakes on his vehicle. Crawford had testified that 
following the occurrence he was able to drive his vehicle and the brakes 
were functioning properly; that there was no change in the operation of 
the braking system following the accident. Yet when the vehicle was 
placed in the shop for repairs the note on the repair estimate | stated 
"Repair — No Brakes" (J.A. 344). The Court refused to allow Appel- 
lant's counsel to cross-examine on the repair estimate by holding that 
subsequent repairs are not admissible. However, this evidence was 
admissible for purposes of impeachment. Chocktaw, Oklahoma and 
R. R. Co. v. McDade, 191 U. S. 64, 48 L. Ed. 96, 24 8. Ct. 22 (1903); 
Daggett v. Atchison, T. & S. F. R. Co. 48 Cal. 2d 655, 313 P. 2d 557 A 
Anno. 64 ALR 2d 1283 (1957); 2 Wigmore Evidence, Sec. 283, Srd Ed. 
1940, p. 154. | 


| 
TI. | 
| 
| 


THE COURT ERRED IN FAILING TO DIRECT A VERDICT 

IN FAVOR OF THE APPELLANT, KiNNEY OF D, C., IC,, 

IN THE FiRST TRIAL, | 

The only evidence that was presented in the first trial with re- 

gards to the happening of the occurrence and the condition of the ve- 
hicle was through the testimony of Appellees, Foster and O'Donoghue, 
and the witnesses, Charles Blow and Donald Miller. This testimony 
failed to disclose any negligence on the part of Appellant, unless the 
law imposes a duty on a parking lot operator to perform a detailed 
inspection on the brakes of each vehicle left in its care. This is not 
the law. In the case of Ravin v. Hanson, 142 A. 2d 830 (1958), our 
Municipal Court of Appeals held: 
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~, . , An automobile driver who has no notice of 
faulty brakes, and could not discover the defect 
through the exercise of reasonable care, is not 
responsible for any damage caused by brake 
failure." 


IV. 


THE COURT ERRED IN ALLOWING APPELLEE, MARY T. 
O'DONOGHUE, TO AMEND HER COMPLAINT DURING THE 
COURSE OF THE SECOND TRIAL TO INCLUDE AN AGGRA- 
VATION OF A PRE-EXISTING CONDITION. 


In the Complaint filed by Appellee, Mary T. O'Donoghue, with 
regard to her injuries, she claimed: 


", . , the plaintiff sustained injuries to her neck 
and cervical spine. She sustained head injuries 
which have resulted in severe headaches, oc- 
cipital in nature, at frequent intervals, and also 
in frequent spells of dizziness. She has also 
suffered since the collision from severe pain 
behind her right ear; also blurring of vision. 
She sustained permanent injury to her nervous 
system. She suffered, and will in the future 
suffer great pain of body and mind; and she was 
otherwise severely and permanently injured." 
(J.A. 8) 


In her Pre-trial Statement with regard to her injuries she claimed: 


‘Permanent injuries to her neck and cervical 
spine. Head injuries which have resulted in 
severe and frequent headaches and frequent 
spells of dizziness. She has suffered since 
the collision from severe pain behind her 
right ear. She also suffered from blurring 
of vision which cleared up. She sustained 
permanent injury to her nervous system.” 
(J.A. 15) 
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In the Pre-trial Order of the Court, the injuries were set out 
as follows: 
"The accident caused severe and frequent headaches | 
and frequent spells of dizziness, pain in neck and 
cervical spine, blurring of vision which cleared up. | 
Since the collision plaintiff has suffered from se- | 
vere pain from behind her right ear and nervous- 


ness, 7.€., nervous anxiety tension." (J.A. 22) 
(emphasis added) 


During the course of the first trial Appellee, O'Donoghue, and 
her witnesses claimed that the injuries resulted from the accident of 
November 11, 1960, and there was no mention of an aggravation ofa 
pre-existing condition. | 

Defense counsel had information that Appellee, O'Donoghue, had 
many pre-existing conditions which were far more serious than the in- 
juries claimed and which did not come out in the course of the first 
trial. Most of the Appellee'’s complaints and the treatment she was 
receiving were related to the pre-existing conditions and not to the 
injuries she alleged she sustained in the accident, although she claimed 
that all of the treatment was a consequence of the injuries in said ac- 


cident. 


Dr. Coleman, on his direct testimony in the course of the second 
trial, stated that Appellee's emotional condition was aggravated by the 
accident. Counsel for Defendant objected on the basis that there was 
no claim for aggravation of a pre-existing condition; however, the 
Court allowed her to claim this aggravation based on the "Pre-trial 
Order" although the Court refused to allow a claim involving the low 
back under the same Pre-trial Order (J.A. 225). | 


If Pre-trial are to be effective, then courts must give credence 
to the Pre-trial Orders; otherwise, Pre-trials would be abandoned. 
See Meadow Gold Products Co. v. Wright, 108 U. S. App. D. Cc. 33, 
278 F. 2d 867 (1960). 


Vv. 


THE COURT ERRED IN ALLOWING THE APPELLEE, 
MARY T. O'DONOGHUE, TO PLACE INTO EVIDENCE 
THE LIFE EXPECTANCY TABLE WHERE THERE 
WAS NO EVIDENCE OF PERMANENT INJURY. 


_. The admissibility of the mortality table is dependent upon a show- 


ing of permanent injury. Where there is no evidence of permanent injury, 
the mortality table is not relevant evidence. 


There was no testimony by Dr. Coleman that Appellee's conditions 
were permanent as a result of the injuries she claimed in the accident 
of November 11, 1960. To the contrary, Dr. Coleman testified that her 
complaints were the result of the conditions of her employment. The 
mortality table was allowed over objection of Appellant (J.A 327). See 
50 ALR 2d 431. 


VI. 


THE TRIAL COURT ERRED IN INSTRUCTING THE JURY 

ON BEHALF OF THE APPELLEE, MARY T. O'DONOGHUE, 
ON AGGRAVATION OF A PRE-EXISTING CONDITION WITH- 
OUT ADVISING THE JURY WHAT PRE-EXISTING CONDITION 
THE COURT HAD ALLOWED HER TO CLAIM. 


THE COURL BAD ALLS. Se $< 


In instructing the jury on damages as they pertained to Appellee, 
O'Donoghue, the Court Stated: 


"T now turn to the cJaim of Mrs. O'Donoghue. 
She is claiming as a proximate result of the 
claimed negligence of the defendant reim- 
bursement for mddical attention, medicine, 
loss of earnings through 1962, pain and suf- 
fering, and in addition thereto for any dis- 
ability and pain and suffering which she may 
with reasonable expectancy have occur to 
her in the future. The life expectancy of the 
plaintiff, O'Donoghue is twenty-one years. 
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In connection with her claim you will have for 
your consideration this proposition. If you 

find that the defendant's negligence has been 

a proximate cause of aggravating a previous- 

ly existing injury or disability suffered by the 
plaintiff, O'Donoghue, then the plaintiff is en- 
titled to recover to the extent that the condition 
has been aggravated or increased or augmented. 
So much for the claims with reference to dam- 
ages." 

Counsel for Appellant objected to this instruction. The Trial 
Court had only allowed the Plaintiff to claim an aggravation of a pre- 
existing emotional condition. During the course of cross-examination, 
counsel for Appellant developed that Appellee, O'Donoghue, had a pre- 
existing low back condition which caused her leg to atrophy and led to 
retirement from her Government employment. The Trial Court would 
not allow the Appellee to claim the low back condition or the agegrava- 
tion of the low back condition but-the jury was not informed of this. 
Both prior to and following the accident, Appellee was going through 
menopause in addition to her being an extremely nervous individual. 
This condition appeared to be the same both before and after the acci- 
dent of November 11, 1960, although Dr. Coleman said there may have 


been some aggravation of these conditions (J.A. 278). 


In light of the instruction the jury considered both the low back 
disorder and the menopause problem which were not caused or claimed 


as a result of this accident. Although both Appellee and Appellee's 

physician had been impeached by virtue of their non-disclosure of these 

circumstances, both from the testimony of the prior trial, their testi- 

mony in the second trial and the medical reports submitted by Dr. Cole- 

man, the impeachment of these witnesses became valueless in the minds 
| 


of the jury as a result of the Court's instruction. | 
| 


VII. 
f 


THE COURT ERRED IN NOT DIRECTING A VERDICT ON 
BEHALF OF THE APPELLANT IN THE SECOND TRIAL 
ON THE ISSUE OF DAMAGES AS TO THE APPELLEES, 
FOSTER AND. O'DONOGHUE. 
A witness is presumed to speak the truth. However, where the 
testimony of a witness or party is self-contradictory, inconsistent, 


inconclusive, uncertain and vague on issues about which said individ- 


ual could not reasonably be mistaken, then the testimony is proof of 
nothing. Pennsylvania R. R. $0. v. Chamberlain, 288 U. S. 333, 53 S. 
Ct. 391, 77 L. Ed. 819 (1933); 


A reading of the testimony of the Appellees, Frosene and Sidney 
Foster, Dr. Maurice H. Herzmark, Dr. Herbert S. Gates and Appellees, 
Mary T. O'Donoghue and Dr 4 Francis Coleman, will disclose numerous 
statements which are self-coftradictory, inconclusive, uncertain and 
vague on the issue of damageS. This is not the type of testimony that 
a jury should be allowed to consider, for to do so the jury must first 
make a determination as to which of the inconsistent statements they 
choose to believe and then i RE the rest of the inconsistent state- 


ments. 


If self-contradictory statements involve the issue of liability, 
there is no question that a difected verdict could have been granted. 
Capital Transit Co., Inc. v. Gamble, 82 U.S. App. D. C. 57, 160 F. 2d 
283 (1947). 


Appellant sees no distinction where the contradictory testimony 
relates to the issue of damages. In these cases the verdicts were of 
necessity based upon sheer speculation and thus should not have been 
allowed. 


CONCLUSION 


Based upon the evidence, the only logical inference that can be 
drawn is that the Appellee, Joseph W. Crawford, was negligent and that 
his negligence was the proximate cause of the accident. The evidence 
shows that: | 


1. The brakes on the Crawford vehicle were defective; 


2. Crawford knew or, in the exercise of reasonable care 
should have known, of the defective condition; 


Crawford gave no notice of this defective condition | 
to the Appellant; | 


The brakes on the Crawford vehicle failed to operate 
while in Appellant's possession; 


5. There was no act or omission on the part of Appellant 
creating even an inference of negligence. 


Certainly, it cannot be said that in allowing a jury to consider 
this issue is to allow for speculation or guessing on their part. This 
evidence was credible and undisputed and based upon the law as cited 
herein, the issue as to Appellee, Joseph W. Crawford's, negligence 
was one for a jury determination. | 


The only evidence that was presented as to Appellant was that 


its employee was operating the vehicle owned by Appellee, Crawford, 
at the time of the occurrence and the manner in which the vehicle was 
being driven. There was no showing of negligence on his part, nor 
could a jury properly infer any act or omission on his part which 
could constitute negligence. Therefore, if a directed verdict was 
proper, it should have been granted to Appellant. 
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The repair estimate was competent evidence to show the condi- 
tion of the Crawford vehicle at the time of the occurrence and was 
relevant in attacking Crawford's credibility as it disclosed the fact 
that Crawford had actual notice of the condition of the brakes on his 
automobile at the time of the occurrence where he had denied this 
fact in his testimony. This evidence should have been admitted so 
that the jury could consider the same. 


The evidence presented during the course of the second trial 


discloses prejudicial error. 


Based upon the entire record, the cases and authorities cited 
herein and the application of the legal principles to the facts, the judg- 
ments of the District Court should be reversed and remanded for a 
new trial on all the issues. 


Respectfully submitted, 


. 


SOL FRIEDMAN 
LEONARD L. LIPSHULTZ 
MARVIN M. WALDMAN 


635 F Street, N. W. 
Washington, D.C. 20004 


(Attorneys for Appellant 


Civil Action No. 2968-61 
Docket Entries 
Complaint for Damages, Filed September 8, 1961 
Answer of Defendant, Kinney of D. C., Inc., to 
Complaint and Cross Claim Against Defendant, 
Joseph W. Crawford, Filed October 6, 1961 


Answer and Cross Claim of Defendant, Joseph W. 
Crawford, Filed October 13, 1961 . 


Answer of Defendant, Crawford, to Cross Claim of 
Defendant, Kinney of D. C., Inc., Filed 
October 17, 1961 P > : 2 : 
Answer of Defendant, Kinney of D. C., Inc. to Cross 
Claim of Defendant Joseph W. Crawford, 
Filed October 17, 1961 ; 
Plaintiff's Pre-Trial Statement, Filed May 15, 1964 


Pretrial Statement of Defendant, Jonennt W. Crawford, 
Filed May 15, 1964 


Pre-Trial Statement of Defendant, Pune of D. C., Inc., 
Filed May 15, 1964 


Pre-Trial Order, Filed May 15, 1964 


Civil Action No. 446-62 


Docket Entries . 2 


Complaint for Personal Injuries - Automobile Collision, 
Filed February 6, 1962 , - . 


Answer and Cross Claim of Defendant, Joseph W. 
Crawford, Filed March 5, 1962 , 


Answer of Defendant, Kinney of D. C., Inc., Filed 
March 8, 1962 s 3 . 3 


Answer of Defendant, Joseph W. Crawford to Cross 
Claim of Defendant, at of D. C., Inc., Filed 
March 12, 1962 . . : 


Civil Action No. 446-62 


Answer of the Defendant, Kinney of D. C., Inc. to the 
Cross Claim of the Defendant, Joseph Ww. 
Crawford, Filed March 19, 1962 


Plaintiffs’ Pretrial Statement, ea April 23, 1964 


Pretrial Statement of Defendant, ey of D. C., Inc., 
Filed April 23, 1964 ¢ : 2 : : 

Pretrial Statement of Defendant, gorere) W. Cees 
Filed April 23, 1964 


Pretrial Order, Filed April 23, 1964 
C. A. Nos. 446-62 and 2968-61 
Excerpts from Transcript of Proceedings, June 25, 1965 
Witnesses: i 


Frosene Foster 
Direct 
Cross 
Recross 


Charles L. Blow — June 28, 1965 
Direct 
Cross 
Redirect 


Donald F. Miller — Cross 
Direct 
Cross 
Redirect 


Mary T. O'Donoghue 
Direct . 
Cross — June 29, "1965 


Joseph W. Crawford 
Direct 
Cross 
Direct 
Cross 
Redirect 


C.A. No. 446-62 


Motion for New Trial, Filed ahve Plaintiff, 
July 6, 1965 


Memorandum of Points and Authorities 


(iil) 
Civil Action Nos. 446-62 and 2968-61 


Motion for Rehearing and Reconsideration of Judgment 
Entered and for New Trial, Filed July 8, 1965 . 


Points and Authorities in Support of Motion for 
Rehearing and Reconsideration of Judgment 
Entered and for New Trial, Filed July 8, 1965 
C. A. No. 2968-61 


Motion for a New Trial, Filed by Plaintiff, 
July 9, 1965 tenn asing . 


Points and Authorities in Support of Plaintiff's 
Motion for a New Trial . . 


C.A. Nos. 446-62 and 2968-61 
Memorandum of Defendant, Crawford, in Opposition to 
Motion of Plaintiff, Foster, for a New Trial and in 
Opposition to Motion of Plaintiff, O'Donoghue, for 
a New Trial and in Opposition to the Co-Defendant's 
Motion for Rehearing and Reconsideration of 
Judgment Entered and for New Trial, Filed July 1S 
1965 Bo pr are A ee 
C.A. No. 2968-61 
Motion for Entry of Final Judgment, Filed July 29, 1965 


Points and Authorities in Support of Motion for 
Entry of Final Judgment . . “ 


C.A, No. 446-62 
Motion for Entry of Final Judgment, Filed July 29, 1965 
Points and Authorities . 2 . 
Memorandum of Defendant, Joseph Crawford, in 
Opposition to Motions for Entry of Final Judgment 
(Both Cases), Filed August 3, 1965 ° , . 
C.A. Nos. 446-62 and 2968-61 


Motion to Reconsider Filed. by Pee 
December 9, 1966 . 2 . 


Points and Authorities : * ; ° k ; 


Memorandum of Defendant, Crawford, in Opposition to 
Motion of Plaintiffs to Recon Filed December 
16, 1966 . > n 2 . n : . 


C.A. Nos. 446-62 and 2968-61 


Motion to Reconsider, Filed by Defendant, sme of 
D. C., Inc., December 23, sg . 


Points and Authorities mie . . P ~ 


Memorandum of Defendant, Crawford, in Opposition to 
Motion of Defendant, Kinney, to pe oearant Filed 
December 27,1966 . Cc ¢ ° . 


Excerpts from Transcript of Proceedings, January 31, 1967 
Witnesses: 


Frosene Foster 
Direct 
Cross 
Redirect 
Recross A 
Further Redirect | 
Further Recross 


Dr. Maurice Herzmark‘ 
Direct . . 4 
Cross 


Cross (Resumed) “dpebruary 1, 1967 
Redirect ef . ewe 
Recross =) | ORR, See 
Redirect 


Dr. Herbert S. Gates 
Direct 
Cross 
Redirect 
Recross 
Redirect 
Recross 


Frosene Foster 
Direct 


Mary T. O'Donoghue 
Direct 


Sidney Foster — Februftry 2, 1967 
Direct . - . 
Cross 
Redirect 


Mary T. O'Donoghue 
Direct (Resumed) : 


C.A. Nos. 446-62 and 2968-61 


Excerpts from Transoript of Proceedings, (Cont'd.) 
Witnesses: 


Dr. Francis T. Coleman 
Direct . . . 
Cross . . “ 
Redirect . 
Recross - “ 


Mary T. O'Donoghue 
Direct (Resumed) C 
Cross . 5 ° 5 5 5 . 
Cross (Resumed — February 3, 1967 
Redirect . > . ° . 
Cross . ° 5 “ 2 “ 


Charge to the Jury (Excerpts) — February 7, 1967 
Defendant's Exhibits: 


1 — Report from Dr. Maurice H. Herzmark 
re: Frosene Foster, February 25, 1961 


Record card from Dr. Herbert S. Gates, 
for Sidney Foster (Frosene) . . - 


Dr.'s record card for Frosene Foster . 


Letter from Dr. Herzmark to Dean of the 
Medical School, George Washington 
University, dated February 238, 1965 


Application for Total Disability Retirement 
(Mary T. O'Donoghue, dated December 21, 
1965 : ° A . . . ° . 


Letter from Dr. Paul J. O'Donnell to Dr. 
Frank Coleman, re: Mary O'Donoghue, 
dated December 20, 1965 “ 2 ~ 


Application for Federal Employment of 
Mary T. O'Donoghue Sige tate ie 


Invoice from Broad Street Motors, Inc. to 
J. W. Crawford dated 11/14/60 . ° 


Plaintiff's O'Donoghue Exhibit No. 10 — Part "D!' #2 


C.A. Nos. 446-62 and 2968-61 . 


Motion of Defendant, Kinney of D.‘C. Inc., for 
Judgment N.O.V. or New Trial, or in the 
Alternative for a Remittitur, §F ‘led 
February 13, 1967 5 5&8 . c ° 

Points and Authorities in Supbort of Defendant's 
Motion for a Judgment N,O.V. or New Trial, 
or in the Alternative for a Remittitur 


Opposition of Plaintiffs Foster to Motion for 
Judgment, N.O.V., Etc., Filed February 16, 1967 


Opposition of Plaintiff Mary T. O'Donoghue to Motion 
of Defendant, Kinney of D. C., Inc. for Judgment 
N.O.V., or New Trial, or in the Alternative for a 
Remittitur, Filed February 17, 1967 

e 


Notice of Appeal, Filed by Kinney of D. C., Inc., 
February 28, 1967 2 2 5 . : 
‘ 


. 


JOINT APPENDIX 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MARY T. O'DONOGHUE 
3133 Chestnut St., N. E. 
Washington, D. C., 


Plaintiff, 


Vv. 


KINNEY OF D. C., INC. ; | 
a corporation : Ee 
514 - 11th St., N. W. Civil Action No.| 2968-61 
Washington, D. C. 

and 
JOSEPH W. CRAWFORD 


1700 Pinewood Street 
Falls Church, Virginia, 


Defendants. 


DOCKET ENTRIES 
* 


Proceedings 


Complaint, appearance; Jury Demand. 


Summons, copies (1) and copies (1) of Complaint issued 
to deft. #1; #1 ser. 9-13-61. 


Summons copies (2) and copies (2) of ene issued 
to deft. #2. 


Traffic Act Bond of pltff. in sum of $250.00 with Hart- 
ford Accident and Indemnity Co. approved and ats 
Youngdahl, J. 


Answer of deft. #1 to'Complaint & Cross-Claim vs deft. 
#2; c/m 10-4-61; appearance of Leo Schlosberg filed 


Answer of deft. #2 and Cross-Claim vs deft. #1; c/m 
10/12/61; appearance of Galiher & Stewart. filed 


Answer of deft. #1 to Cross-Claim of deft. #2; c/m 
10/18/61. filed 


Answer of deft. #2 to Cross-Claim of deft. #1; c/m 
10/18/61. filed 


Notice by deft. #1 to take deposition of pltff. and deft. 
#2; c/m 11/16/61. filed 


(error) 
First notice under-Rule-13 as-to Gross—Claim -of-deft. #2. 


~ Galendared (N) as of October 17, 1961. 
Deposition of pltff. & deft. #2; 12-6-61. filed 
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Certificate of Readiness by pltff.; c/m 11-27-62. filed 
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CA 446-62 with CA 2968-61 (Original filed in 446-62). 
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Appearance of Hubert M. Schlosberg as co-counsel for 
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Pretrial Proceedings (signed 5-14-64) Pretrial Examiner 
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physical examination; c/m 2-17; P & A. (FIAT) (filed in 
CA 446-62) Curran, J. 
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that report of examination be submitted to counsel for 
pltff.; & that Pretrial Order is amended to include a claim 
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Curran, J. 


Jury and two alternate jurors sworn; trial begun; re- 
spited until June 28, 1965. (Reporter: Robert L. 
Henderson) Keech, J. 


Trial resumed; same jury and alternate. jurors; re- 
spited until June 29, 1965. (Reporter: Dawn T. 
Copeland) Keech, Je 


Trial resumed; same jury and alternate jurors: | verdict 
for defendant Joseph W. Crawford vs plaintiff by direc- 
tion of the Court; respited until June 30, 1965. \eeporter 
Dawn T. Copeland) Keech, J. 


Verdict and judgment for defendant Joseph W. Crawford 
vs plaintiff by direction of the Court, with costs vs 
plaintiff. (N) Keech, J. | 


Trial resumed; same jury and alternate jurors; verdict 
for defendant Joseph W. Crawford vs defendant Kinney 
of D. C., Inc., on the Cross-Claim, by direction of the 
Court; alternate jurors discharged; jury retires to con- 
sider ‘verdict: jury excused at 4:25 p.m., to return into 
Court at 10:00 AM., July 1, 1965, to resumed delibera- 
tions. (Reporter: Dawn T. Copeland) Keech, J. 


Verdict and judgment for defendant, Joseph W. Crawford 
vs defendant Kinney of D. C., Inc., on the Cross- Claim, 
by direction of the Court, with costs vs defendant Kinney 
of D. C., Inc. (N) Keech, J. 


Jury resumes deliberations; jurors fail to agree; jury 
discharged; case passed for reassignment. (Reporter: 
Dawn T. Copeland) Keech, J. 


Order discharging jury on disagreement and referring 
case back to the Assignment Commissioner for reas- 
signment. (N) Keech, J. 


Notes from jury foreman 6-30-65 (2); 7-1-65 (1) filed 


Motion of defendant #1 for rehearing and reconsideration 
of judgment entered and for new trial; c/m 7-8-65; P & A; 
MC | filed 


Appearance of Jacobs & Schlosberg for defendant #1, 
AC/N filed 


Motion of plaintiff for new trial; c/m 7-9-65; P&A; 
MC | filed 


Motion of plaintiff for a finding of liability of defendant, 
Kinney; c/m 9-9-; P & A; MC | filed 


Transcript of proceedings 6-25-65; pp. 1-5; (Reporter: 
Robert I. Henderson) (Clerk's copy) filed 


Opposition of defendant, Crawford to motion of plaintiff, 
Foster for a new trial; opposition to motion of plaintiff, 
O'Donoghue for a new trial; opposition to co-defendant's 
motion for rehearing and reconsideration and for new 
trial; c/m 7-13/65 filed 


Opposition of defendant #1 to motion of plaintiff for a 
finding of liability; c/m 7/15/65; points and authorities; 
MC 7/16/65. filed 


Notice of appeal of defendant Kinney; deposit by Galt 
$5.00. (copies niailed to Dennis Collins and William E. 
Stewart) ; filed 


Motion of defendant #1 for entry of final judgment; points 
and authorities; c/m 7/29/65. filed 


Opposition of Joseph Crawford to motions for entry of 
final judgment; c/m 8/3/65. (filed in CA 446-62) 


Notice of appeal by defendant withdrawn. (FIAT) Keech, 
J. 


Motion of plaintiff for a new trial denied. (FIAT) (signed 
7-15-65) (N) Keech, J. 


Motion of plaintiff for a finding of liability as to defendant, 
Kinney of D. C., Inc., denied. (FIAT) (signed 7-15-65) 
(N) Keech, J.° 


Motion of defendant, Kinney of D. C., Inc., for rehearing 
and reconsideration of judgment entered and for a new 
trial denied. (FIAT) (signed 7-15-65) (N) (filed in CA 
446-62) Keech, J. 


Order denying motion of defendant, Kinney of D. C., Inc., 
for entry of final judgment upon the verdict directed in 
favor of the defendant, Joseph W. Crawford. (N) Keech, 
d. K 


Notice of appeal of plaintiff; deposit by Collins $5.00. 
(notice mailed to William E. Stewart and Hubert M. 
Schlosberg). ; filed 


Withdrawal of notice of appeal. (FIAT) Jones, J. 


Transcript of testimony, Vol. 1, pages 1-111-139, June 
25, 1965. (Reported by: Robert I. Henderson) (Clerk's 
copy) (filed in CA 446-62). 


1966 
Feb. 15 


Transcript of testimony, Vol. 2, pages 140- 314, June 
28, 1965. (Reported by: D. Copeland) (Filed in 1 
446- 62). 


Transcript of testimony, Vol. 3, pages 315- 365, June 
29, 1965. (Reported by: D. Copeland) (filed = CA 
446- 62). 


Order striking certificate of readiness. (N) (ac/n) 
McGuire, C. J. 


Motion of plaintiff for severance; c/m 10/ 13/65; points 
and authorities; MC 10/14/65. filed 


Opposition of defendant #1 to motion of plaintiff for 
severance of action, P & A; c/m 10-20-65. _—_—_=filed 


Recommendation denying plaintiff's motion to sever 
from CA 446-62. AC/N Pretrial Examiner. | 


Objection of pltff. to recommendation of Pretrial Ex- 
aminer; c/m 12/1/65. MC 12/1/65. ' filed 


Order overruling objection of pltff., Mary T. Orono 
to recommendation of pre-trial examiner; reinstating 
cases to ready calendar in former positions of priority. 
(N) AC/N Sirica, J. 


Appearance of Jacobs and Schlosberg as atty. for deft. 
#1 withdrawn, and enter appearance of Friedman and 
Lipshultz. AC/N filed 


Motion of pltff. for reconsideration; P & A; c/m 12/9/66; 
MC 12/14/66. 


Opposition of deft. #2 to motion of pltffs. to reconsider; 
c/m 12/16/66. filed 


Order denying motion of plaintiff for reconsideration. 
(original filed in CA 446-62) (N) (AC/N) Keech, J. 


Motion of Kinney of D. C., Inc., for reconsideration; 
P & A; 12/23/66; MC 12/23/66. | filed 


Motion of deft. Kinney of D. C., Inc., to reconsider — 
Denied. See Order 12/22/66 (FIAT) (signed she) 
(N) Keech, J. 


Memorandum of deft. #2 in opposition to motion of deft. 
#1 to reconsider; c/m 12/27/66. (filed in CA 446-62) 


Deposit of $5.00 by Dennis Collins for a new trial. 


Jury and two alyernates sworn, trial begun; respited 
until Feb. 1, 1957. (Reporter: Charlotte Irion) 
Keech, J. ¢ 


Trial re sumed4 same jury and same alternates; respited 
until Feb. 2, 1967. (Reporter: Charlotte Irion) Keech, J. 


Trial resumed} same jury and same alternates; re- 
spited until Fe. 3, 1967. (Reporter: Charlotte Irion) 
Keech, J. 


Trial resumed; same jury and same alternates; juror 
#4 excused; alternate juror #1 takes seat of juror #4; 
respited until Feb. 6, 1967. (Reporter: Charlotte Irion) 
Keech, J. 


Trial resumed; same jury and same alternates; case 
argued; respited until February 7, 1967 at 9:30 A.M. 
(Reporter: Charlotte Irion) Keech, J. 


Trial resumed; same jury and same alternate; alter- 
nate juror discharged; verdict for plaintiff in sum of 
$8,000.00 against defendant; jury polled; jury discharged. 
(Reporter: Carol Shanahan) Keech, J. 


Verdict and Judgment for plaintiff in sum of Eight 
Thousand Dollars ($8,000.00), without costs, against 
defendant. (N) Keech, J. 


Note from Foreman of Jury. (original filed in CA 446- 
62) filed 


Motion of deft., Kinney of D. C., Inc., for a Judgment 
N.O.V. or a new trial, or in the alternative for a remit- 
titur; P & A; c/m 2/13/67; MC. filed 


Motion of deft., Kinney of D. C., Inc., for Judgment N.O.V. 
or new trial, or in the alternative for a remittitur ''Con- 
sidered and denied". (N) Keech, J. 


Opposition of pltff. #1 to motion of deft., Kinney of D. C., 
Inc., for Judgment N.O.V. or for new trial, or in the al- 
ternative for a remittitur; c/m 2/17/67. filed 


Notice of appeal by deft. #1 from order of 2/20/67; De- 
posit of $5.00 »y Lipshultz; Copies mailed to Dennis” 
Collins, Samuel Intrater, and William Stewart. filed 


Notice of appeal by pltff. from order of 6/29/65; Deposit 
of $5.00 by Dennis Collins. Copy mailed to William 
Stewart. filed 


Transcript of proceedings — Vol. 8A of 6/29/65; 
(Reporter: Dawn Copeland) (Court's copy) filed 


Supersedes under-taking on Appeal with Consolidated 
Mutual Insurance Co. in the sum of $10,000.00.) 
Approved. Keech, J. 


Order staying execution of Judgment pending appeal. 
(N) Keech, J. 


Motion of pltff. to extend time to docket appeal; P & A; 
(Consent) | filed 
Order extending time to docket appeal to and including 
May 15, 1967. (N) (N/871) McGuire, J. 


Request of deft., Kinney of D. C., Inc., to make defts’. 
exhibits #8 5A, 5B, & 5C part of the record; c/m 4/14/67; 
exhibits #s 5A, 5B, & 5C. | filed 


Transcript of Proceedings of Jan. 31, Feb. 1, 2, 3, & 6 
(5 ees (Reporter: Charlotte Irion) (filed in CA 
446-62 | 


Motion of pltffs. to extend time to docket appeal; P & A; 
(Consent) i filed 


Order extending time for docketing appeal to and includ- 
ing May 26, 1967. (N) (N/371) McGuire, J. | 


Transcript of Proceedings 2/7/67; Vol. VI, pages 1000- 
1082. (Reporter: Carol A. Shanahan) (Clerk's copy) 
| filed 


Record on Appeal delivered to USCA. 
Deposit by Marvin Waldman $2.30. 


Receipt from USCA for Original papers. 


[Filed September 8, 1961] 


COMPLAINT FOR DAMAGES 
Perso Injuries 


1. This Court has jurisdiction of the within cause of action, the 
amount in controversy exceeding the sum of $3,000.00. 
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2. On, to-wit, November 11, 1960, the plaintiff was the owner 
and operator of a motor vehicle which was in the process of exiting 
from a parking garage on Eleventh Street between E and F Streets, 

N. W., Washington, D. C., which garage was owned and operated by 
Defendant Kinney of D. C., Inc. Plaintiff's car was stopped prepara- 
tory to going out onto Eleventh Street when it was struck from the 
rear by an automobile which was being driven in a negligent manner 
by Defendant Kinney of D. C.'s agent or employee. Said automobile 
was owned by Joseph W. Crawford, and Defendant Kinney was oper- 
ating same with his consent. 

3. Asa result of the collision aforesaid, the plaintiff sustained 
injuries to her neck and Cervical spine. She sustained head injuries 
which have resulted in severe headaches, occipital in nature, at fre- 
quent intervals, and also in frequent spells of dizziness. She has also 


suffered since the collision le severe pain behind her right ear; 


also blurring of vision. She 
system. She suffered, and will in future suffer, great pain of body and 


ustained permanent injury to her nervous 


mind; and she was otherwise severely and permanently injured. 

4. By reason of the foregoing injuries, plaintiff has been re- 
quired to expend and will in future be compelled to expend, large sums 
of money for medical care, medicines and associated items; she was 
unable to pursue her regular occupation, with consequent monetary 
loss to her. Her capacity to earn has been impaired. Her automobile 
was damaged. 

WHEREFORE, the plaiptiff, Mary T. O'Donoghue, demands judg- 
ment against the defendants, {Kinney of D. C., Inc. and Joseph W. Craw- 
ford, and each of them, in tnb sum of $50,000.00 besides interest and 
costs. 

/s/ Dennis Collins 
/s/ John Paul Sullivan 


1038 Shoreham Building 
Attorneys for Plaintiff 


JURY DEMAND 
Plaintiff demands a jury trial of the issues of fact herein. 


/s/ Dennis Collins | 


[Filed October 6, 1961] 


ANSWER OF DEFENDANT, KINNEY OF D. C., INC., 
TO COMPLAINT AND CROSS CLAIM AGAINST DEFENDANT, 
JOSEPH W. CRAWFORD 


FIRST DEFENSE 


The Complaint fails to state a cause of action against Kinney of 
D. C., Inc., a corporation, defendant herein, upon which relief can be 


granted. 
SECOND DEFENSE 


In answering the specifically enumerated paragraphs of the Com- 
plaint this defendant states as follows: 

1. Paragraph One (1) of the Complaint is admitted. 

2. This defendant has insufficient knowledge or information 
upon which to form a belief regarding the allegations contained in 
Paragraph Two (2) and denies that part of Paragraph Two (2) alleging 
that plaintiff's automobile was driven in a negligent manner by defend- 
ant Kinney of D. C.'s agent or employee. 

$. This defendant has insufficient knowledge or information 
upon which to form a belief regarding the allegations contained in 
Paragraphs Three (3) and Four (4); denies each and every other al- 
legation contained in said Complaint not specifically admitted, 
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THIRD DEFENSE 


For further defense to the Complaint this defendant asserts that 


its agent or employee operated the automobile of Joseph W. Crawford 


in a careful and proper manner without fault on its behalf. 
« 
FOURTH DEFENSE 
cia ee 


The sole direct proximate cause of any injuries plaintiff may 
have suffered was due to the sole or contributory negligence of the 
defendant, Joseph W. Crawford, and/or the sole or contributory neg- 
ligence of the plaintiff. 


CROSS CLAIM AGAINST DEFENDANT 
JOSEPH W. CRAWFORD 

1. Defendant Kinney of D. C., Inc., cross claims against the 
defendant Joseph W. Crawford for the reason that on or about the 11th 
day of November, 1960, at the parking garage of defendant Kinney of 
D. C., located at 514 11th Street, N. W., Washington, D. C., said de- 
fendant Joseph W. Crawford parked his automobile at said parking 
garage with knowledge that his automobile had faulty brakes, and upon 
requesting delivery of his automobile by defendant Kinney of D. C.'s 
employee or agent, said defendant Crawford's automobile collided 
with the rear of plaintiff's automobile as the result of defective brakes, 
causing injuries to plaintiff. ' 

WHEREFORE, the defendant and cross claimant Kinney of D. C., 
Inc. prays that in the event jadgment is in any manner recovered by 
plaintiff against the said deféndant Kinney of D. C., Inc., that said de- 
fendant Kinney of D. C., Inc., have judgment against the defendant and 
cross defendant Joseph W. Crawford for indemnity or for his contrib- 
utable portion of any judgment which may be obtained by plaintiff Mary 
T. O'Donoghue against the dg endant Kinney of D. C., Inc. 


/s/ Leo Schlosberg 
{ One Thousand Connecticut Avenue 
t Attorney for Defendant and 


Cross Claimant 
[Certificate of Service] Kimney of D. C., Inc. 


[Filed October 13, 1961] 


ANSWER AND CROSS CLAIM OF 
DEFENDANT, JOSEPH W. CRAWFORD 


First Defense 


The Complaint fails to state a claim upon which relief may be 
granted. 
Second Defense 


This Defendant admits the jurisdiction of the Court and admits 
being informed on the date of November 11, that his automobile, which 
he had previously delivered to the Co-Defendant, the owner and oper- 
ator of a parking garage, while in the care, custody and control of the 
said Co-Defendant and while operated by one of its employees, was in- 
volved in an accident. The Defendant admits being informed that his 


automobile was in collision with the vehicle of the Plaintiff while op- 
erated by the Co-Defendant's agent, servant or employee in the course 
of the Co-Defendant's business. This Defendant does not have suffi- 
cient information or knowledge to form a belief as to the allegations 
of injuries and damages alleged to have been sustained by the Plaintiff 
and can therefore neither admit nor deny the same. This Defendant 
denies every allegation of negligence asserted as to him and every 
other allegation contained in the Complaint asserted as to him. 
Third Defense ! 

The accident complained of was caused by the negligence and 
carelessness of the Co-Defendant or in the alternative, its negligence 
contributed to the happening of this accident. 


CROSS CLAIM 
For his cross claim, the Defendant, Joseph W. Crawford, hereby 
avers as follows: 
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1. On November 11, 1260, this Defendant and cross claimant 
drove his automobile to the garage and parking premises owned and 
operated by the Defendant, Kinney of D. C., Inc., delivered said car 
to the care, custody and contyol of the Co-Defendant for an agreed 


was advised that while in the{care, custody and control of the said 


consideration. Upon eee for his automobile, this cross claimant 


Kinney of D. C., Inc., an employee of said corporation attempted to 
drive said automobile and was involved in an accident which resulted 
in certain property damage to the vehicle of the cross claimant, nec- 
essitating repairs in the total amount of $307.95. 

2. Said property damage resulted to this cross claimant's 
vehicle by reason of the negligence and carelessness of the Co- 
Defendant, acting through its agent, servant or employee in the oper- 
ation of cross claimant's vehicle. 

3. Further, as a result of the aforesaid accident occurring on 
the premises of Kinney of D. C., Inc. and while this cross claimant's 
vehicle was under the care, custody and control of said Defendant, 
Kinney of D. C., Inc., the Plaintiff herein alleges that she sustained 
certain injuries and damages, as set forth in her Complaint herein. 
This Defendant and cross claimant does hereby aver that the injuries 
and damages, if any, sustained by the Plaintiff herein were caused by 
the negligence and carelessness of the Co-Defendant, Kinney of D. C., 
Inc., or pleading inconsistently and in the alternative, that the negli- 
gence of the said Co-Defendant, Kinney of D. C., Inc., contributed to 
said accident. 

WHEREFORE, Defendant and cross claimant, Joseph W. Craw- 
ford, demands judgment over and against Kinney of D. C., Inc. in the 
sum of $307.95 and 


13 


WHEREFORE, Defendant and cross claimant, Joseph W. Crawford, 
demands judgment as indemnification and/or contribution, in whole or 
in part, for any sums adjudged against this Defendant in favor of the 
Plaintiff herein. 
GALIHER & STEWART 


By /s/ William E. Stewart, Jr. 
ttorneys for en : 
Joseph W. Crawford 
1215 - 19th Street, N; W. 
Washington, D. C. 


[Certificate of Service] 


[Filed October 17, 1961] 


ANSWER OF DEFENDANT, CRAWFORD, TO 
CROSS CLAIM OF DEFENDANT, KINNEY 


D. C., INC. 


First Defense 


The Cross Claim fails to state a claim upon which relief 
granted. 


Second Defense 


The Defendant, Crawford, admits the delivery of his automobile 
to the premises of the Co-Defendant on the date alleged but denies that 
he parked said vehicle and avers that the parking of said vehicle was 
done by the Defendant, Kinney of D. C., Inc. This Defendant denies the 
allegations respecting knowledge of any defect in his automobile at the 
time of the delivery to the said Defendant, Kinney of D. C., Inc., The 


Defendant denies each allegation of negligence asserted in the Cross 
Claim and every other allegation contained therein. 


} 


ghird Defense 


The accident complained of was caused by the negligence of the 
Cross Claimant and/or the negligence of the Cross Claimant contributed 
to the accident and in either évent, the Cross Claimant is precluded from 
recovery under its Cross Claim. 

GALIHER & STEWART 


Attorneys for Defendant, 
Joseph W. Crawford 
1215 - 19th Street, N. W. 
Washington, D. C. 


[Certificate of Service] 


By /s/ William E. Stewart, Jr. 


[Filed October 17, 1961] 


ANSWER OF DEFENDANT KINNEY OF D. C., INC, TO 
CROSS CLAIM OF DEFENDANT JOSEPH W. CRAWFORD 


FIRST DEFENSE 


The cross claim fails'to state a claim against defendant Kinney of 
D. C., Inc., upon which relief can be granted. 


SECOND DEFENSE 


This defendant admits that portion of Paragraph One (1) of the park- 
ing of defendant Joseph W. Crawford's automobile at its parking premises 
put is without knowledge or information sufficient to form a belief as to 
the truth of the remaining allegations of said paragraph; denies all allega- 
tions of negligence in Paragraphs Two (2) and Three (3); and, therefore, 
denies that cross claimant is entitled to the relief sought. 


/s/ Leo Schlosberg 
T000 Connecticut Avenue, N. W. 
Attorney for Defendant 
Kinney of D. C., Inc. 
[Certificate of Service] 
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[Filed May 15, 1964] 


Occurrence: 


Negligence: 


PLAINTIFF'S PRE-TRIAL STATEMENT | 


On November 11, 1960, Plaintiff was operating her auto- 
mobile, in the process of leaving the parking garage of Defend- 
ant Kinney of D. C., Inc. which is located on Eleventh Street 
between E and F Streets, N. W., Washington, D. C. Her auto 
was stopped preparatory to going out onto 11th Street when it 
was struck from the rear with great force by an automobile 
being driven by Kinney's agent or employee. Said auto was 
owned by Defendant Joseph W. Crawford, and Defendant Kinney 
was operating it with Crawford's consent. 

Failure to keep auto under proper control so as to avoid 
striking Plaintiff's auto; failure of driver to devote full time 
and attention to his driving; operating at an unreasonable speed 
in view of the surrounding conditions. 

Also as against Defendant Crawford, failure to — his 
automobile in a reasonably safe condition of repair, to-wit, 
having faulty brakes. | 

Permanent injuries to her neck and cervical spine. Head 
injuries which have resulted in severe and frequent headaches 
and frequent spells of dizziness. She has suffered since the 
collision from severe pain behind her right ear. She also suf- 
fered from blurring of vision, which cleared up. She sustained 
permanent injury to her nervous system. | 


*Dr. Francis T. Coleman $ (625.00 
Dr. Alfred A. J. Den, x-rays | 40.00 
Dr. Michael Kennedy, Eye Examination | 15.00 

*Drugs & Medicine '273.40 

*Transportation to doctors | 75.00 
Loss of Salary 1,650.00 
Auto Damage 


*(Continuing) 


- © « Sallad. 
| 
| 
| 


Requests for 
Stipulations: Ownership of auto 


Operation of auto by Defendant Kinney's agent or 
employee 


Doctors’ bills 

Drug bills 

Damage to auto 
Exchange of witnesses 
H.E.W. tables 


COLLINS AND FINNEY 


By /s/ Dennis Collins 
“Attorneys for Plaintiff 
1038 Shoreham Building 
Washington, D. C. 20005 


[Certificate of Service] 


[Filed May 15, 1964] 


PRETRIAL STATEMENT OF DEFENDANT, 
JOSEPH W. CRAWFORD 

This Defendant respectfully urges that this case should be consol- 
idated with the case of Frosene Foster and Sidney Foster v. Kinney of 
D. C., Inc., a corporation and Joseph W. Crawford, Civil Action No. 
446-62 (pretried on April 22, 1964). 

On November 11, 1960, at about 10:30 A.M., this Defendant de- 
livered his automobile to the corporate Co-Defendant, the owner and 
operator of a parking garage, turning said car over to the corporate 
Defendant's care and custody. The corporate Defendant assumed the 
care and custody of the automobile for a valid consideration. The De- 
fendant, Crawford, returned to the premises of the Co-Defendant and 
awaited the redelivery of his automobile. While so waiting, the agent, 


servant and employee of the Co-Defendant was operating the automobile 
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of this Defendant from the third floor level of the parking garage and 
was involved in a collision with the automobile of the ase in which 
the Plaintiff was seated at the time. | 

The Defendant, Crawford, denies negligence and asserts) that the 
accident complained of was caused by the negligence of the corporate 
Co-Defendant, acting through its agent or in the alternative, that the 
negligence of the Co-Defendant contributed to said accident. 

This Defendant also relies upon the defense of unavoidable acci- 
dent (the corporate Co-Defendant contends that while this Defendant's 
vehicle was in its possession and custody and delivery was being at- 
tempted, that there was a failure of the braking system and that the 
car went out of control). 

This Defendant has cross claimed against the coeecatel Defend- 
ant for indemnification or contribution, asserting that the negligence, 
if any, which caused injuries and damages to the Plaintiff was the neg- 
ligence of the agent of the corporate Defendant, acting within the scope 
of his employment, for which the corporate Defendant, as principal, is 
answerable. On the same basis, the claim for contribution is made. 
The Defendant relies, in support of a charge of negligence against the 
corporate Defendant, acting through its agent, upon each and every 
allegation of negligence asserted against said corporate Defendant by 
Plaintiff. | 

In the event of a claim of permanent injury, Defendant requests 
the right to have a physical examination of the Plaintiff. 

GALIHER, STEWART & CLARKE 


By /s/ William E. Stewart, Jr. 
Attorneys for Defendant, 
Joseph Crawford | 
1215 - 19th Street, N. W. 
Washington, D.C. | 


[Certificate of Service] 


[Filed May 15, 1964] 


PRE-TRIAL STATEMENT OF 
DEFENDANT, 
KINNEY OF D. C., INC. 


Pa a 


Occurrence: This is a suit for personal injuries and damages alleged- 


ly sustained by the Plaintiff, Mary T. O'Donoghue, when she was 
involved in an occurrence with a vehicle owned by the defend- 
ant, Joseph W. Crawford. The defendant, Kinney of D. C., 
Inc., denies all allegations of negligence and states that the 
sole proximate cause of the alleged injuries or damages suf- 
fered by the plaintiff, was the result of the sole and/or con- 
tributory negligence of the defendant, Joseph W. Crawford. 
The defendant, Kinney of D. C., Inc., also asserts the defense 
of unavoidable accident. Both defendants have crossclaimed 
against each other for contribution and/or indemnification. 
The defendant, Kinney of D. C., Inc., denies any responsibility 
to Crawford, on Crawford's Crossclaim against it. 
Negligence: As to Joseph W. Crawford: 

Failure to have motor vehicle in proper running 

order. 

Failure to warn this Defendant's employees of the 

dangerous condition of the Crawford car. 

Failure to have proper brakes on said motor vehicle. 


Requests for 
Stipulations: The Defendant, Kinney of D. C., Inc., stipulates that motor 


vehicle and traffic regulations be admissible without formal 
proof subject to their relevancy. 

1. A detailed itemization of all medical bills and special 
damages allegedly sustained by the plaintiff, Mary T. 
O'Donoghue, along with a complete tallied and final medical 
report. 
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2. The names and addresses of all witnesses to the 


accident and of all persons known to the plaintiff, her 
counsel or agents, to have been present at the place 

and time of the accident, shall be supplied to counsel 

for the defendant within fifteen (15) days from the date 

of this pretrial. 

3. The counsel for plaintiff will notify the defendant 

of any accident or injuries which the plaintiff, Mary T. 
O'Donoghue, may have sustained since the date ‘of her 
deposition, up until the date of trial, promptly upon 
counsel for plaintiff becoming aware thereof. | 

4, Counsel for the plaintiff, Mary T. O'Donoghue, shall 
provide a complete list of all doctors who have treated 
or examined her and shall supply upon request, medical 
authorizations to allow such doctors to ok pee 
tion to counsel for the defendant. | 

5. That the right to have the plaintiff, Mary T. O'Donoghue, 
examined, if defendant deems the same necessary, be given 
to defendant so long as the same does not delay the trial 
date. | 

6. If the plaintiff is examined or treated by any doctor 
or hospital subsequent to the date of the pretrial, that 
the plaintiff be required within five (5) days from the 
date of said examination or treatment, to advise the de- 
fendant of the full name and address of the examining 

or treating party or institution and be required to furnish 
a copy of the report pertaining to such examination or 
treatment, and in any event, prior to said trial date. 

7. The defendant be furnished with copies of plaintiff's 
Federal Income Tax Statements for the years 1959, 1960, 
1961, 1962 and 1963 or authorizations to procure the 
same within fifteen (15) days of this pretrial. | 
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8. If the plaintiff is claiming permanent injuries, that 
she be required to furnish this defendant and the Pre- 
trial Examiner with the medical reports or other appro- 
priate evidence of each item of permanent injuries 
claimed, within ten (10) days from the date of this pre- 
trial; if not, then claim for permanent injuries shall not 
be allowed. 

Respectfully submitted, 


FILZER, JACOBS & SCHLOSBERG 


/s/ Hubert M. Schlosberg 
——Kttorneys for Defendant, Kinney of 
D. C., Inc. 
1407 L Street, N. W. 
Washington 5, D. C. 
STerling 3-9090 


[Certificate of Service] 


[Filed May 15, 1964] 


PRE-TRIAL ORDER 


CONSOLIDATED WITH CA 446-62 
FOSTER, et al. vs KINNEY OF D.C., INC., 
et al. (Pretried 4/22/64) 


* x x 

Action for damages for negligence. 

PLAINTIFF claims that on November 11, 1960, at about 12:15 p.m. 
she was seated in an automobile owned by her which was stationary on 
the ground floor in a garage owned by D Kinney on 11th St. between E 
and F St., N. W., Washington, D. C. An automobile owned by D Craw- 
ford operated by an employee and agent of D Kinney came down the 
ramp of the garage and collided with the automobile in which P was 
sitting. She claims that the accident, her injuries and damages were 
caused by the negligence of the Ds as follows: 


AS TO DEFENDANT KINNEY: 


Operated motor vehicle at excessive rate of speed; failure to 
give warning of approach; failing to give full time and attention to 
driving; failure to test brakes before descending ramp; failure to 
drive in low gear; failure to swerve or otherwise take action to avoid 
colliding. 

Ps rely on the doctrine of res ipsa loquitur. 


AS TO DEFENDANT CRAWFORD: | 
Failure to keep vehicle in proper operating condition in that 
brakes were defective; failure to warn Kinney of defective condition 


of brakes. 


Defendant Kinney of D. C., Inc. admits that at all pertinent times, 
it was the operator of the garage in question, and that its employee was 


operating a car owned by D Crawford when it was involved in a collision 
with P's car in the garage. 
This D denies any negligence and asserts that the sole proximate 
cause of any injuries or damages was the sole (or in the alternative) 
the contributory negligence of D Crawford. This D also asserts the 
defense of unavoidable accident. The negligence of Crawford which is 
asserted in defense of the P's claim in support of this D's crossclaim 
for contribution against Crawford was the said Crawford's failure to 
have his motor vehicle in proper running order because its brakes were 
defective; Crawford's failure to warn Kinney or his employees of the 
dangerous condition of the car because of the defective brakes; and be- 
cause of Crawford's failure to have proper brakes on his motor vehicle. 
THE CROSSCLAIM is for contribution for part or all of ‘any judg- 
ment which may be rendered against Kinney on behalf of P. | 
Kinney denies any responsibility to Crawford on Crawford's cross- 
claim against it. 
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DEFENDANT JOSEPH W. CRAWFORD asserts that on the day in 
question at about 10:30 a.m. he delivered his auto to corporate D's care 
and custody for a valid consideration for parking. When he returned 
to the premises and while awaiting delivery of his auto, an employee 
of D Kinney while operating the auto of this D from the 3rd floor level 
of the garage, collided with the car of P in which female P was seated. 

This D denies any negligence and in defense of P's claims against 
him and in support of the crossclaim against Kinney, asserts that the 
accident and any injuries or damages resulting therefrom were caused 


by the negligence of Kinney, itd agents or servants, relying upon the 


allegations of P as against Kinney in this respect. 

Further, this D asserts that if the brakes on his vehicle were 
defective, he had no notice thereof. 

HIS CROSSCLAIM against Kinney is for contribution or indemni- 
fication for the amount of all or part of any judgment which may be 
rendered against Kinney on behalf of P. 

This D denies any responsibility to D Kinney on crossclaim. 


PLAINTIFF'S CLAIMED INJURIES: 

The accident caused severe and frequent headaches and frequent 
spells of dizziness, pain in neck and cervical spine, blurring of vision 
which cleared up. Since the collision P has suffered from severe pain 
from behind her right ear and nervousness, i.e., nervous anxiety ten- 
sion. 

PLAINTIFF'S CLAIMED SPECIAL DAMAGES: 
*Dr. Francis T. Coleman $ 625.00 

Dr. Alfred A. J. Den, x-ravs 40.00 

Dr. Michael Kennedy, Eye Examination 15.00 

*Drugs & Medicine 273.40 
*Transportation to doctor 75.00 


Loss of Salary : 1,650.00 
Auto Damage ; 45.50 


*(Continuing) 


STIPULATIONS: 


The following may be admitted into evidence without formal proof, 
subject to all legal objections: 

The D. C. Traffic Regulations listed herein and those of which 
counsel advises the Clerk of Court and opposing counsel by June 5, 
1964. | 

HEW Mortality Table 

The parties agree to file with the Clerk of the Court and to mu- 
tually exchange, on or before June 12, 1964, a list of the names and 
addresses of all witnesses known to them, including medical and ex- 
pert witnesses, who have knowledge of any aspect of this case, indicat- 
ing those who may be used at the trial. Impeachment witnesses are 
not to be included. | 

The parties agree to the mutual exchange of all medical reports 
of examining or treating physicians, now in hand, on or before June 12, 
1964, and a similar exchange of all other such reports within 48 hours 
of the alert of this case for trial. 

Counsel for P agrees to make the P available for the purpose of 
physical examination by physician of D's choice before, but not to inter- 
fere with, trial. | 

Counsel for the P agrees that the only loss of income sustained 
by the P was from her work as a government employee. | 

Counsel for the P has a number of physicians' bills which he re- 
quests be admitted into evidence but Ds will make no agreement with 
relation thereto. 


NOTE: Although counsel for the P is asserting continuing and per- 


manent injury no medical evidence was presented at pretrial that would 
sustain such contention. 
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The Examiner has requested counsel for the parties. to appear 
at trial with the maximum amount of authority to settle this case which 
will be allowed them by their oa 


/s/ 
: PRETRIAL EXAMINER 
TRIAL COUNSEL: 3 


/s/ Dennis Collins, Esq. for : 
/s/ Hubert M. Schlosberg, ESq- for D Kinney 
/s/_ William E. Stewart, Jr., Esq. for D Crawford 


FROSENE FOSTER 
5316 Wilson Boulevard 
Arlington, Va. 

Plaintiff #1, 
SIDNEY FOSTER 
5316 Wilson Boulevard 
Arlington, Va., 

Plaintiff #2, 


vs Civil Action No. 446-62 
KINNEY OF D. C., INC. 

a body corporate 

514 - 11th Street, N. W. 


Washington, D. C., 
Defendant #1, 


JOSEPH W. CRAWFORD 

1700 Pinewood Street : 

Falls Church, Virginia : 

(Serve on Director of Traffic), 
Defendant #2. 


t 
DOCKET ENTRIES 
* 
Proceedings 


Complaint, appearance; Jury Demand. filed 
Summons, copies (1) and copies (1) of Complaint issued 
to deft. #1. 

Summons copies (2) and copies (2) of Complaint issued 
to deft. #2; #1 ser. 2-17-62; Dir. Traffic ser. 2-15-62. 
Traffic Act Bond of pltffs. in sum of $250.00 with Peer- 
less Insurance Co. approved and filed. Sirica, J. 
Affidavit of mfailing as to deft. #2 & exhibit. filed 
Answer of det. #2 to Complaint; Cross-Claim vs deft. 
#1; c/m 3-2-62. App. Galiher and Stewart. filed 


Answer of deft. #1 to Complaint; Cross-Claim vs deft. #2; 
c/m 3-7-62; appearance of Pilzer, Jacobs & Sees 
ile 


Notice of deft. #1 to take deposition of pltffs.; c/ = “wa 
: ile 


1962 
Mar. 12 
Mar, 19 


Mar. 19 
May 16 
May 24 


June 13 


June 26 
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Answer of deft. #2 to Cross-Claim of deft. #1; o/m 
3-9-62. filed 
Answer of deft. #1 to Cross-Claim of deft. #2; ox 
3-15-62. | filed 


Calendared (N) 
Certificate of Readiness by pltffs.; c/m 5-16- 62. filed 


Objection of deft. #1 to placing case on ready calendar; 
P & A; c/m 5-23-62; MC 5-24-62. | filed 


Deposition of pltff. Frosene Foster by deft. #1, 5- 31-62. 
($39.60) | filed 


Order overruling objections of deft. Kinney of D. Co 
Inc., to certification to ready calendar and placing 
cause on ready calendar, without prejudice to any 
further discovery to be made prior to pretrial. (N) 
(AC/N) Tamm, J. 


Recommendation by Pretrial Examiner consolidating 
CA 446-62 with CA 2968-61. | filed 


Pretrial Proceedings (4-22-64). Pretrial Examiner 


Order striking from pretrial order the provision that 
plaintiff must furnish defendant with copies of his in- 
come tax returns. (N) Holtzoff, J. 


Letter from counsel re witnesses for defendant, Kinney. 
| filed 


List of witnesses of pltff. | filed 


List of witnesses by deft., Crawford. | filed 
Letter re witnesses for plaintiffs. | filed 


Motion of deft. #1 to compel pltff. #1 to have physical 
examination; c/m 2-17; P & A. (FIAT) Curran, J. 


Order requiring pltff. to submit to physical examination; 
that report of examination be submitted to counsel for 
pltff. & that Pretrial Order is amended to include a 
claim for permanent back injury. (N) Conran! J. 


Jury and two alternate jurors sworn; trial begun; res- 
pited until June 28, 1965. (Reporter: Robert I. 
Henderson) Keech, J. | 
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The Examiner has requested counsel for the parties. to appear 
at trial with the maximum amount of authority to settle this case which 
will be allowed them by their principals. 


' /s/ 
: PRETRIAL EXAMINER 


TRIAL COUNSEL: 

/s/ Dennis Collins, Esq. fortP 

/s/ Hubert M. Schlosberg, Esq. for D Kinney 

/s/ William E. Stewart, Jr., Esa. for D Crawford 
1 


i 


FROSENE FOSTER 

5316 Wilson Boulevard 

Arlington, Va. i 
Plaintiff #1, 


SIDNEY FOSTER 
5316 Wilson Boulevard e 


Arlington, Va., 
Plaintiff #2, 


vs i Civil Action No. 446-62 
KINNEY OF D. C., INC. : 

a body corporate 

514 - 11th Street, N. W. 


Washington, D. C., i 
Defendant ioe 


JOSEPH W. CRAWFORD 

1700 Pinewood Street t 

Falls Church, Virginia : 

(Serve on Director of Traffic), 
Defendant’ #2. 


D¢CKET ENTRIES 


* 

* Proceedings 

3 
Complaint, appearance; Jury Demand. filed 
Summons, copies (1) and copies (1) of Complaint issued 
to deft. #1. P 
Summons copies (2) and copies (2) of Complaint issued 
to deft. #2; #1 ser. 2-17-62; Dir. Traffic ser. 2-15-62. 
Traffic Act Bond of pltffs. in sum of $250.00 with Peer- 
less Insurance Co. approved and filed. Sirica, J. 
Affidavit of mailing as to deft. #2 & exhibit. filed 
Answer of deft. #2 to Complaint; Cross-Claim vs deft. 
#1; c/m 3-2-62. App. Galiher and Stewart. filed 


Answer of deft. #1 to Complaint; Cross-Claim vs deft. #2; 
c/m 3-7-62; appearance of Pilzer, Jacobs & SEH SESE 
ile 


Notice of deft. #1 to take deposition of pltffs.; c/m 
3-71-62. filed 


1962 
Mar. 12 
Mar. 19 


Mar. 19 
May 16 
May 24 


June 13 


June 26 
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Answer of deft. #2 to Cross-Claim of deft. #1; ¢/m 
3-9-62., filed 
Answer of deft. #1 to Cross-Claim of deft. #2; e/a 
3-15-62. filed 


Calendared (N) 
Certificate of Readiness by pltffs.; c/m 5-16- 62. filed 


Objection of deft. #1 to placing case on ready calendar; 
P & A; c/m 5-23-62; MC 5-24-62. | filed 


Deposition of pltff. Frosene Foster by deft. #1, 5- 31-62. 
($39.60) filed 


Order overruling objections of deft. Kinney of D. C., 
Inc., to certification to ready calendar and placing 
cause on ready calendar, without prejudice to any 
further discovery to be made prior to pretrial. (N) 
(AC/N) Tamm, J. | 


Recommendation by Pretrial Examiner consolidating 
CA 446-62 with CA 2968-61. | filed 


Pretrial Proceedings (4-22-64). Pretrial Examiner 


Order striking from pretrial order the provision that 
plaintiff must furnish defendant with copies of a in- 
come tax returns. (N) Holtzoff, J. 


Letter from counsel re witnesses for defendant, Kinney. 
| filed 


List of witnesses of pltff. | filed 


List of witnesses by deft., Crawford. | filed 
Letter re witnesses for plaintiffs. | filed 


Motion of deft. #1 to compel pltff. #1 to have physical 
examination; c/m 2-17; P & A. (FIAT) Curran, J. 


Order requiring pltff. to submit to physical examination; 
that report of examination be submitted to counsel for 
pltff. & that Pretrial Order is amended to include a 
claim for permanent back injury. (N) Curran, J. 


Jury and two alternate jurors sworn; trial begun; res- 
pited until June 28, 1965. (Reporter: Robert I. 
Henderson) Keech, J. 


June 30 


Trial resumed} same jury and alternate jurors; respited 


until June 29, 1965. (Reporter: Dawn T. Copeland) 
Keech, J. : 


Trial resumed; same jury and alternate jurors; verdict 
for defendant Joseph W. Crawford vs plaintiffs by direc- 
tion of the Court; respited until June 30, 1965. (Reporter: 
Dawn T. Copeland) Keech, J. 


Verdict and Judgment for defendant Joseph W. Crawford 
vs plaintiffs by direction of the Court, with costs vs 
plaintiffs. (N) Keech, J. 


Trial resumed; same jury and alternate jurors; verdict 
for defendant Joseph W. Crawford vs defendant, Kinney 
of D. C., Inc. on the Cross-Claim, by direction of the 
Court; alternate jurors discharged; jury retires to con- 
sider verdict; jury excused at 4:25 p.m., to return into 
Court at 10:00 a.m. July 1, 1965, to resumed delibera- 
tions. (Reporter: Dawn T. Copeland) Keech, J. 


Verdict and Jutigment for defendant, Joseph W. Crawford 
vs defendant, Kinney of D. C., Inc., on the Cross-Claim, 

by direction of'the Court, with costs vs defendant Kinney 
of D. C., Inc. «N) Keech, J. 


Jury resumed geliberations; jurors fail to agree; jury 
discharged a passed for reassignment. (Reporter: 
Dawn T. Copeland) Keech, J. 


Order discharting jury on disagreement and referring 
case back to the Assignment Commissioner for reas- 
signment. (N)} Keech, J. 


Notes from jury foreman 6-30-65 (2); 7-1-65. (filed in 
CA 2968-61) } 


Motion of pltff, #1 for new trial; c/m 7/6/65; P & A; 
MC 7/6/65. j filed 


Motion of defendant #1 for rehearing and reconsideration 
of judgment entered and for new trial; c/m 7-8-65; P & A; 


MC. filed 


Appearance of, Jacobs & Schlosberg for defendant #1; 
AC/N. { filed 


Transcript of ' roceedings 6-25-65; pp. 1-5; (Reporter: 
Robert I. Sh ee Clerk's copy (filed in CA 2968-61). 


Opposition of tefendant, Crawford to motion of plaintiff, 
Foster for new trial; opposition to motion of plaintiff, 
O'Donoghue fcr a new trial; opposition to co-defendants 


‘ 


motion for rehearing and reconsideration and for new 
trial; c/m 7-13-65; (filed in CA 2968-61). 


Notice of appeal of plaintiffs Foster; deposit by Intrater 
$5.00. (copies mailed to Hubert M. Schlosberg and Wil- 
liam E. Stewart) | filed 


Notice of appeal of defendant Kinney; deposit by Galt 
$5.00. (copies mailed to Samuel Intrater and William 
E. Stewart) | filed 


Motion of plaintiff for entry of final judgment; points 
and authorities; c/m 7/29/65. | filed 


Motion of defendant #1 for entry of final judgment; 
points and authorities; c/m 7/29/65. | fil 


Opposition of Joseph Crawford to motions for entry of 
final judgment; c/m 8/3/65. | filed 


Notice of appeal by defendant withdrawn. (FIAT) Keech, J. 
Notice of appeal by plaintiffs withdrawn. (FIAT) Keech, J. 


Motion of plaintiff for a new trial denied. Gia) (signed 
7-15-65) (N) Keech, J. 


Motion of defendant, Kinney of D. C., Inc., for eee 
and reconsideration of judgment entered and for a new 
trial denied. (FIAT) (signed 7-15-65) (N) Keech, J. 


Order denying motions of plaintiffs for entry of final 
judgment upon the verdict directed in favor of defendant, 
Joseph W. Crawford, and denying motion of Defendant 
Kinney of D. C., Inc., for entry of final judgment upon 
the verdict in favor of the defendant Joseph W. CRIS 
Keech, J. 


Transcript of testimony, June 25, 1965, Vol. 1, ages 1-1111- 
139. {Clerk's copy) (Reported by: Robert I. Henderson) 
| filed 


Transcript of testimony, June 28, 1965, Vol. 2, pages 
140-314. (Reported by: D. Copeland) | filed 


Transcript of testimony, June 29, 1965, Vol. 3, pages 
315-365. (Reported by: D. T. Copeland) | filed 


Order striking certificate of readiness. (Copy — 
original filed in CA 2968-61) (N) (AC/N) SEEES: C. J. 


Apr. 13 


Dec. 14 
Dec. 16 
Dec. 22 
Dec. 23 


Dec. 27 


Dec. 28 


1967 
Jan. 31 
Jan, 31 


Feb. 1 
Feb. 2 


Feb. 3 


| a 


Order overruling objection of pltff.; Mary T. O'Donoghue, 
to recommendajion of pre-trial examiner; re-instating 
cases to ready falendar in former positions of priority. 
(N) (AC/N) Sidica, J. 


Appearance of es & Schlosberg as atty. for deft. #1 
withdrawn and énter appearance of Friedman & Lipshultz. 
AC/N filed 


Motion of pitt ror reconsideration; P & A; c/m 12/9/66; 
MC 12/14/66. filed 


Opposition of deft. #2 to motion of pltffs. to reconsider; 
c/m 12/16/66. ‘ (filed in CA 2968-61) 


Order denying motion of plaintiff for reconsideration. 
(N) (AC/N) Keech, J. 


Motion of Kinney of D. C. for reconsideration; P & A; 
12/23/66; MC 12/23/66. filed 


Motion of deft.) Kinney of D. C., Inc., to reconsider — 
Denied — (see brder 12/22/66) (FIAT) (signed 12/23/66) 
(N) Keech, J. - 


Memorandum gf deft. #2 in opposition to motion of deft. 
#1 to reconsider; c/m 12/27/66. filed 
$ 


Deposit of gaviael Intrater for new trial ($5.00). 


Jury and two alternates sworn; trial begun; respited 
until Feb. 1, 1967. (Reporter: Charlotte Irion) Keech, J. 


Trial resumed; same jury and same alternates; respited 
until Feb. 2, 1967. (Reporter: Charlotte Irion) Keech, J. 
’ 


Trial resumed; same jury and same alternates; respited 
until 2/3/67. Reporter: Charlotte Irion) Keech, J. 


Trial resumed; same jury and same alternates; juror 
#4 excused; alternate juror #1 takes seat of juror #4; 
respited until Feb. 6, 1967. (Reporter: Charlotte 
Irion) Keech, }J ; 


Trial resumed; same jury and same alternates; case 
argued; respited until February 7, 1967 at 9:30 A.M. 
(Reporter: Charlotte Irion) Keech, J. 


Trial resumed; same jury and same alternate; alter- 
nate juror discharged; verdicts for plaintiff Frosene 
Foster in the sum of $10,000.00 and plaintiff Sidney 
Foster in sum of $1,000.00 against defendant; jury 
polled; jury discharged. (Reporter: Carol Shanahan) 
Keech, J. 


Verdicts and Judgments for plaintiff Frosene Foster 
in the sum of $10,000.00, with costs, and for plaintiff 
Sidney Foster in sum of $1, 000.00, without cote, 
against defendant. (N) Keech, J. 


Note from Foreman of Jury. | filed 


Motion of deft., Kinney of D. C., Inc., for Judgment 
N.O.V. or for a new trial or in the alternative for a 
remittitur; P & A; c/m 2/13/67; MC. (filed in CA 
2968-61) 


Opposition of pltffs. to motion of deft. #1 for a sagen: 


N.O.V.; ¢/m 2/16/67, (Error) | filed 


Opposition of-pltfi #1 te-motion of -deft- Kinney-ef D- €z> 


Ine.;-for- dudgment- N-0-¥--on new trial -or in-the-alter— 
native-for a-remittitur+ ¢/m-2/E7/6T. | filed 


Motion of deft. Kinney of D. C., Inc., for Judgment N.O.V. 
or new trial, or in the alternative for a SOR 
"Considered and Denied". (N) Keech, J. 


Notice of Appeal by deft. #1 from order of 2/20/ 67; 
Deposit of $5.00 by Lipshultz; copies mailed to Dennis 
Collins; Samuel Intrater and William Stewart. filed 


Notice of Appeal of pltffs.; copy mailed to Galiher, 
Stewart and Clarke and Leonard Lipshultz. | filed 


Transcript of proceedings; 6/29/65; Vol. 3A. (Reporter: 
Dawn Copeland) (Court's copy) (filed in CA 2968- 61) 


Supersedeas undertaking on Appeal in the sum of $13,000.00 
with Consolidated Mutual Insurance Co. — Approved. 
Keech, J. | 


Order staying execution of judgments pending appeal. (N) 
Keech, J. 


Motion of pltff. to extend time to docket eee: P&A; 
(Consent) | filed 


Order extending time to docket appeal to and including 
May 15, 1967. (N) (N/371) McGuire, J. 


Request of deft., Kinney of D. C., Inc., to make deft's. 
exhibits #s 1, 3, 3A, 4 & 8 part of the record; c/m 
4/18/67; Exhibits #s 1, 3, 3A, 4 & 8. filed 


Memorandum of deft. #2 in opposition to designation of 
deft. #1 of exhibits to be made part of Court file and 
request for inclusion of said Memorandum as part of 
the record; MC; c/m 4/20/67. filed 


Request of deft., Kinney of D. C., Inc., that Exhibits 1, 
3, 3A, 4\and 8 be made a part of record on appeal 
granted. (N) (FIAT) Keech, J. 


Memorandum of deft., Crawford's request for inclusion 
of Memorandum filed April 21, 1967 be made a part of 
record cn appeal granted. (N) (FIAT) Keech, J. 


Transcript of proceedings, Jan. 31, Feb. 1, 2,3, & 6 
(5 volumes) (Reporter: Charlotte Irion) filed 


Motion of pltfts. to extend time to docket appeal; P&A; 
(Consent) filed 


Order extending time for docketing appeal to and includ- 
ing May 26, 1967. (N) (N/371) McGuire, J. 


Transcript of proceedings, 2/7/67, Vol. VI, pages 1000- 
1032. (Reporter: Carol A. Shanahan) (Clerk's copy) 
filed 


Record on Appeal delivered to USCA; 
Deposit by Marvin Waldman $2.30. 


Receipt from USCA for original papers. 


[Filed February 6, 1962] 


COMPLAINT FOR PERSONAL INJURIES - 
AUTOMOBILE COLLISION 
1. Plaintiff Frosene Foster, hereinafter referred to as plaintiff 
#1, and plaintiff Sidney Foster, hereinafter referred to as plaintiff #2, 
are adult citizens of the United States and non-residents of the District 


’ 
of Columbia, and the amount in controversy, exclusive of interest and 


costs, exceeds the sum of $3,000.00. 
4 


31 


2. Defendant Kinney of D. C., Inc., hereinafter referred to as 
defendant #1, is a body corporate having offices and doing business in 
the District of Columbia, and defendant Joseph W. Crawford, herein- 
after referred to as defendant #2, is a non-resident of the District of 
Columbia, his last known address being 1700 Pinewood Street, Falls 
Church, Virginia. | 

3. That on, to-wit, November 11, 1960, plaintiff #1 was in an 
automobile on garage premises operated by defendant #1 at 11th Street, 
N. W., between E and F Streets, when an automobile owned by defend- 
ant #2 and operated by an agent, servant and employee of defendant #1, 


| 
negligently, carelessly and recklessly ran into and collided with the 


automobile in which plaintiff #1 was seated and about to operate, and 
same was due not only as a result of the negligence, carelessness and 
recklessness of the agent, servant and employee of defendant #1 in 
operating said automobile at too great a speed and without having 
proper control of the same, but also due to the negligence, careless- 
ness and recklessness of defendant #2 in that he knew, or should have 
known by the exercise of due care, that the braking system of ‘his auto- 
mobile which he had parked with defendant #1 was ina defective condi- 
tion and that the braking system would not work. | 

4. That as a result of the aforesaid negligence, carelessness 
and recklessness of the defendants, or either of them, plaintiff #1 was 
injured, suffering from a contused sprained left foot, contused right 
leg and left side of anterior chest wall, strain of all soft tissues of 
the neck, sprain of lumbar spine, sprain of cervical spine, and that 
she suffered great pain and mental anguish and will continue to do so 
in the future; that the injury to her nervous system is permanent, and 
that she lost great sums of money because of the fact that plaintiff #1 
was unable to take on employment which was waiting for her at the 
time of said collision. | 
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5. That plaintiff #2, as the husband of plaintiff #1, claims 
damages of the defendants, or dither of them, for loss of the society, 
comfort, consortium, companidnship and services of plaintiff #1, and 
that furthermore he was compdlled to expend great sums of money 


for medical and x-ray treatment and attention for his wife, and also 
for damage to his automobile ih which plaintiff #1 was the operator 
3 


at the time she was struck as aforesaid. 

WHEREFORE plaintiff #4 demands a judgment of defendants, 
or either of them, in the sum dt $50,000.00, and plaintiff #2 demands 
a judgment of defendants, or either of them, in the sum of $25,000.00, 
besides costs. 

} BRICK AND INTRATER 


By /s/ Albert Brick 
Attorneys for Plaintiffs 
517 Denrike Building 
Washington 5, D. C. 


Plaintiffs demand trial by jury 


/s/ Albert Brick 


[Filed March 5, 1962] 


ANSWER AND CROSS CLAIM OF 


DEFENDAN 7 JOSEPH W. CRAWFORD 


xirst Defense 


The Complaint fails to diate a claim against this Defendant upon 
which relief may be granted. ' 


Second Defense 


> 


The Defendant, Joseph y Crawford, admits that he is a non- 
resident of the District of Co 
this suit is in excess of $3,009.00. The Defendant further admits being 


mbia and that the amount claimed in 


33 | 

| 

informed on the date of November 11, 1960, that his automobile, which 
he had previously delivered to the Co-Defendant, the owner and opera- 
tor of a parking garage, while in the care, custody and control of the 
said Co-Defendant and while operated by one of its employees, was in- 
volved in an accident. The Defendant admits being informed that his 
automobile was in collision with the vehicle in which Plaintiff, Frosene 
Foster, was seated while this Defendant's automobile was being oper- 
ated by the Co-Defendant's agent, servant or employee in the course 

of the Co-Defendant's business. This Defendant does not have sufficient 
information or knowledge to form a belief as to the allegations of injur- 
ies and damages alleged to have been sustained by the Plaintiffs and can 
therefore neither admit nor deny same. This Defendant denies every 
allegation of negligence asserted as to him and every other allegation 
contained in the Complaint which is asserted as to him. | 


Third Defense 


The accident complained of was caused by the negligence and care- 
lessness of the Co-Defendant or, in the alternative, its negligence con- 
tributed to the happening of this accident. 
| 


CROSS CLAIM 


For his Cross Claim, the Defendant, Joseph W. Crawford, hereby 
| 


avers as follows: 
The vehicle owned by this Defendant was in the care, custody and 
control of the Co-Defendant at the time of the happening of the accident 
which is the subject matter of this litigation for a consideration to be 
paid by this Defendant to the Co-Defendant as part of a parking charge 
and contract. This Defendant therefore avers that the injuries and dam- 
ages, if any, sustained by the Plaintiffs and caused by negligence, if any, 
would be the negligence of the Co-Defendant acting through its agent, 
servant or employee in the course of the Co-Defendant's business. 
Pleading inconsistently and in the alternative,the Defendant further avers 
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that the negligence, if any, of the said Co-Defendant, Kinney of D. C., 
Inc., contributed to said accident. 

WHEREFORE, Defendant and Cross Claimant, Joseph W. Craw- 
ford, demands judgment as indemnification and/or contribution in whole 
or in part, for any sums adjudged against this Defendant in favor of the 
Plaintiff herein. t 

i GALIHER AND STEWART 


By /s/ William E. Stewart, Jr. 
ttorneys for Defendant, 
Joseph W. Crawford 
1215 - 19th Street, N. W. 


[Certificate of Service] ashing son eae 


—— ed 


[Filed March 8, 1962] i 


ANSWER OF secon KINNEY OF D. C., INC. 


Sirst Defense 


The Complaint fails to ¢tate a cause of action upon which relief 
can be granted. : 


second Defense 
a 


The defendant, Kinney gf D- C., Inc., admits the allegations con- 
tained in paragraphs one (1) and (2) of the Complaint; admits that a 
vehicle owned by deferidant n§mber two (2) was operated by an agent, 
servant or employee of defen@ant #1; but denies that said vehicle was 
operated in a negligent, careless or reckless manner, and further de- 

‘nies that said vehicle was opérated at too great a speed or without 
proper control of the same; dnd the said defendant #1 states that it 
has insufficient knowledge anxi information upon which to form a belief 
as to the truth of the allegatibns contained in paragraphs four (4) and 
five (5) of the Complaint. All allegations not expressly admitted here- 
by, are denied. : 


‘ 
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The injuries alleged to have been sustained by the plaintiffs were 
not proximately caused by defendant, Kinney of D. C., Inc. 


Fourth Defense 


The injuries alleged to have been sustained by the platit, if 
any, were the result of an unavoidable accident. 


Fifth Defense 


The cause of any injuries which the plaintiffs may have sustained 


as a result of the alleged accident were caused by the contributory neg- 
ligence of the plaintiffs. | 


Sixth Defense | 


The accident complained of was caused by the negligence and care- 
lessness of the co-defendant or, in the alternative, his negligence con- 
tributed to the happening of this accident. 


CROSSCLAIM 


For its crossclaim, the defendant, Kinney of D. C., Ine., hereby 
avers as follows: 

1, On November 11, 1960, the defendant, Joseph W. Crawford, 
delivered to the care, custody and control of the defendant, Kinney of 
D. C., Inc., an automobile which said defendant, Joseph W. Crawford, 
knew, or ought to have known, was in a defective and dangerous condi- 
tion. The defendant, Joseph W. Crawford, did not inform the defendant, 
Kinney of D. C., Inc., of this condition and the defendant, Kinney of D. C., 
Inc., was not able to discover the same. 

2. The plaintiffs in this suit, Frosene Foster and sidney Foster, 
allege that while the automobile was in the custody of the defendant, 
Kinney of D. C., Inc., it was involved in an accident, as a result of which 
the plaintiff, Frosene Foster, was injured. | 


{ 
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3. The plaintiffs hereif allege that they sustained certain injur- 
ies and damages as set forth ih their Complaint filed herein. The de- 
fendant and crossclaimant, Kitney of D. C., Inc., hereby avers that the 
injuries and damages, if any, sustained by the plaintiffs herein were 
caused by the sole or contributory negligence and carelessness of the 
co-defendant, Joseph W. Crawford. 

WHEREFORE, defendant and crossclaimant, Kinney of D. C., 
Inc., demands judgment for contribution over and against the defendant, 
Joseph W. Crawford for his contribute share of any sums adjudged 
against this defendant, Kinney of D. C., Inc., in favor of the plaintiffs 
herein. 

PILZER, JACOBS & SCHLOSBERG 


. 
‘ 


/s/ Charles Jay Pilzer 
Attorneys for Defendant, 
Kinney of D. C., Inc. 
1407 L Street, N. W. 
Washington 5, D. C. 
STerling 3-9090 


[Certificate of Service] 


[Filed March 12, 1962] 


ANSWER OF DEFENDANT, JOSEPH W. CRAWFORD 
TO CROSS CLAIM OF DEFENDANT, 


_KINNEY OF D. C., INC. 


First Defense 


The Cross Claim fails to state a claim upon which relief may be 


granted. 
Second Defense 


The Defendant, Joseph ‘VW. Crawford, admits that on the date al- 
leged, he delivered his automobile to the care, custody and control of 
the Defendant, Kinney of D. G» Inc. but denies the remaining allegations 
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contained in Paragraph 1 of the Cross Claim and further denies each 
allegation of negligence asserted against this Defendant contained in 
the Cross Claim. | 


Third Defense 


The accident complained of was caused by the negligence of the 


Cross Claimant. | 
GALIHER & STEWART 


By /s/ William E. Stewart, |Jr. 
ttorneys for Defen , 
Joseph W. Crawford 
1215 - 19th Street, N. W. 
Washington, D.C. | 


[Certificate of Service] 


[Filed March 19, 1962] | 


ANSWER OF THE DEFENDANT, KINNEY OF D. C., INC. 
TO THE CROSS CLAIM OF THE DEFENDANT, | 
JOSEPH W. CRAWFORD | 


’ First Defense 


The Cross Claim of the Defendant, Joseph W. Crawford, fails 


to state a cause of action upon which relief can be granted. 


Second Defense | 


The Defendant, Kinney of D. C., Inc., admits that a vehicle owned 
by the Defendant, Joseph W. Crawford, was in the care, custody and 
control of the Defendant, Kinney of D. C., Inc., at the time of the hap- 
pening of the accident which is the subject matter of this litigation, 
put denies that the Defendant, Kinney of D. C., Inc., was in any manner 
negligent, or that the negligence of its agent, servant or employee prox- 
imately caused any injuries to the Plaintiffs or the Cross Claimant, 
Joseph W. Crawford. | 
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Third Defense 


The Cross Claimant fails to state a cause of action for indemni- 


fication as a matter of law. 
PILZER, JACOBS & SCHLOSBERG 


{ /s/ Charles Jay Pilzer 

+ ——Attorneys for Defendant, Kinney 
1407 L Street, N. W. 
Washington 5, D. C. 

STerling 3-9090 


: 
} 
[Certificate of Service] 
4 


[Filed April 23, 1964] 


PLAINTIFFS’ PRETRIAL STATEMENT 


OCCURRENCE: On November 11, 1960, female plaintiff was seated 
in the automobile of plaintiff #2, in the garage of defendant Kinney. An 
automobile owned by defendant Crawford, and operated by an agent of 
defendant Kinney collided with plaintiff's automobile causing property 
damage and personal injury to female plaintiff, expenses and loss of 
services & consortium to husband. 

NEGLIGENCE: Excessiv speed, failure to give warning of ap- 
proach, failure to give full tifae and attention to driving, failure to 
test brakes before descending ramp, failure to drive in low gear, 
failure to swerve or otherwise avoid collision, res ipsa loquitur. All 
of the foregoing is with regand to defendant Kinney. AS TO DEFEND- 
ANT CRAWFORD: Failure tb keep vehicle in proper operating condi- 
tion, failure to warn co-defendant of defective condition of brakes. 
INJURIES: Contused sprained left foot, contused right leg and 
left side of anterior chest walll, strain of soft tissues of neck, sprain 
of lumbar spine, sprain of c ; vical spine, pain and mental anguish and 
damage to nervous system. - 
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SPECIALS: Dr. Gates $201.00 Housekeeper Room & Board 
Dr. Herzmark 95.00 & $10/wk for 
Loss of prospec- 3 mos. 
tive earnings 700.00 

Sibley Hospital 25.00 

Prescriptions 25.00 

Eaton Chevrolet 237.96 

Photographs 


STIPULATIONS: Bills. 


BRICK & INTRATER 


By: | 
Attorneys for Plaintiffs 
1010 Vermont Ave., N. W. 


[Filed April 23, 1964] 


PRETRIAL STATEMENT OF DEFENDANT, 
KINNEY OF D. C., INC. 


—— eee 

Occurrence: This is a suit for personal injuries and damages alleged- 
ly sustained by the Plaintiff, Frosene Foster, when|she was 
involved in an accident with a vehicle owned by the Defendant, 
Joseph W. Crawford. The Plaintiff, Sidney Foster, brings 
an action for loss of consortium, damage to his automobile 
and for medical and x-ray treatment to his wife as a result 
of the accident of November 11, 1960 at the Defendant's 
garage located at 11th Street between E and F Streets. The 
Defendant, Kinney of D. C., Inc., denies all allegations of 
negligence and states that the sole proximate cause of any 
injuries or damages to the Plaintiffs was the result of the 
sole and/or contributory negligence of the Defendant, Joseph 
W. Crawford. The Defendant, Kinney of D. C., Inc., also 
asserts the defense of unavoidable accident. Both Defendants 
have crossclaimed against each other for contribution. 


Negligence: 


Requests for 
Stipulations: 
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‘ 
As to Joseph We Crawford: 


Failure to ie motor vehicle in proper running 


order. 

Failure to warn this Defendant's employees of the 
dangerous condition of the car. 

Failure to -have proper brakes on motor vehicle. 


The Defendant ; Kinney of D. C., Inc., stipulates that 
motor vehicle and traffic regulations be admissible without 
formal proof subjec: to their relevancy. 

1. A detailed iterization of all medical bills and special 
damages ieee by the respective Plaintiffs, 
along with a complete tallied and final medical report as to 
the Plaintiff, Frosene Foster. 

2. The names and addresses of all witnesses to the acci- 
dent and of all persons known to the Plaintiff, her counsel 

or agents, to have been present at the place and time of the 
accident, shall be Supplied to counsel for the Defendant with- 
in fifteen (15) days from the date of this pretrial. 

3. The counsel for Plaintiffs will notify the Defendant of 
any accident or injuries which the Plaintiff, Frosene Foster, 
may have sustained since the date of her deposition, up until 
the date of trial, promptly upon counsel for Plaintiffs becom- 
ing aware thereof, 

4. Counsel for the Plaintiff, Frosene Foster, shall provide 
a complete list aks doctors who have treated or examined 
her and shall supgly upon request medical authorizations to 
allow such doctors to provide information to counsel for the 
Defendant. 

5. That the right to have the Plaintiff, Frosene Foster, ex- 
amined, if Defendant deems the same necessary, be given to 
Defendant so long‘as the same does not delay the trial date. 
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6. If the Plaintiff, Frosene Foster, is examined or treated 
by any doctor or hospital subsequent to the date of the pre- 
trial, that the Plaintiff, Frosene Foster, be required within 
five (5) days from the date of said examination or treatment, 
to advise the Defendant of the full name and address of the 
examining or treating party or institution and be required 
to furnish a copy of the report pertaining to such examina- 
tion or treatment, and in any event, prior to said trial date. 
7. ‘The Defendant be furnished with copies of Plaintiff, 
Frosene Foster's Federal Income Tax Statements for the 
years 1959, 1960, 1961, 1962 and 1963 or authorizations to 
procure the same within fifteen (15) days of this pretrial. 
8. If the Plaintiff is claiming permanent injuries, that she 
be required to furnish this Defendant and the Pretrial Exam- 
iner with the medical reports or other appropriate evidence 
of each item of permanent injuries claimed, within ten (10) 
days from the date of this pretrial; if not, then claim for 
permanent injuries shall not be allowed. | 
Respectfully submitted, 


PILZER, JACOBS & SCHLOSBERG 


/s/ George J. Hughes 
Attorneys for Defendant, Kinney Of D. C., 
Hl Inc. 
1407 "L" Street, N. W. 
Washington 5, D. C. 
STerling 3-9090 


[Certificate of Service] 


[Filed April 23, 1964] ; 


PRETRIAL STATEMENT OF DEFENDANT, 
JOSERH W. CRAWFORD 

On November 11,'1960, about 10:30 A.M., this Defendant de- 
livered his automobile to the CompOratS Co-Defendant, the owner and 
operator of a parking garage, turning said car over to the corporate 
Defendant's care and custody.. The corporate Defendant assumed the 
care and custody of the! automobile for a valid consideration. The De- 
fendant, Crawford, returned to the premises of the Co-Defendant and 
awaited the redelivery of his Automobile. While so waiting, the agent, 
servant and employee of the Co-Defendant was operating the automo- 
bile of this Defendant from the third floor level of the parking garage 
and was involved in a collision with the automobile of the Plaintiff, in 
which the Plaintiff was seated at the time. 

In this Court, there is pending an action styled Mary T. O'Donoghue 
vy. Kinney of D. C., Inc. and Joseph W. Crawford, Civil Action No. 2968- 
61, which involves common qtestions of law and fact with this cause. 
The said Mary O'Donoghue was likewise the owner-operator of an auto- 
mobile that was collided with'by the automobile of this Defendant while 
said automobile was ‘n the cake and custody of the corporate Defendant, 
all as described above:. It is respectfully suggested that the Pretrial 
Examiner should consolidate or cause to be consolidated both cases 
for the convenience of the parties and the Court. 


The Defendant, Crawto4d, denies negligence and asserts that the 


accident complained of was caused by the negligence of the corporate 
Co-Defendant, acting met agent or in the alternative, that the 
negligence of the Co-Defendant contributed to said accident. 

This Defendant also relies upon the defense of unavoidable acci- 
dent (the corporate Co-Defendant contends that while this Defendant's 
vehicle was in its possession and custody and delivery was being at- 
tempted, that there was a failure of the braking system and that the 


4 
4 


* 


car went out of control). 
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This Defendant has cross claimed against the corporate Defend- 
ant for indemnification or contribution, asserting that the negligence, 
if any, which caused injuries and damages to the Plaintiff was the neg- 
ligence of the agent of the corporate Defendant, acting within the scope 
of his employment, for which the corporate Defendant, as principal, is 
answerable. On the same basis, the claim for contribution is made. 
The Defendant relies, in support of a charge of negligence against the 
corporate Defendant, acting through its agent, upon each and every al- 
legation of negligence asserted against said corporate Defendant by 
Plaintiff. | 

This Defendant joins with the Co-Defendant in the latter's request 
for stipulations numbered 1, 2, 3, 4, 5, 6, 7 and 8. | 


GALIHER, STEWART & CLARKE 


By /s/ William E. Stewart, Jr. 
Attorneys for Defendant, 
Joseph Crawford | 
1215 - 19th Street, N. W. 
Washington, D.C. | 


[Certificate of Service] 


[Filed April 23, 1964] 
PRETRIAL ORDER 


Action for damages for negligence. 
| 

PLAINTIFFS CLAIM that on Nov. 11, 1960, at about 12:15 p.m. 
P Frosene Foster was seated in an automobile owned by her husband 
Sidney Foster, which was stationary on the ground floor ina garage 
of the D Kinney on Lith St. bet. E and F Sts., N. W., Wash., D. C.. 
An automobile owned by D Joseph W. Crawford, operated by an em- 
ployee and agent of D Kinney, came down a ramp in the garage, collid- 


ed with the automobile in which P was sitting. 
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Ps claim that the accident, their injuries and damages were 
caused by the negligence of Ds} as follows: 


AS TO DEFENDANT KINNEY: . Operated motor vehicle at excessive 
rate of speed; failure to give whrning of approach; failing to give full 
time and attention to driving; failure to test brakes before descending 
ramp; failure to drive in low gear; failure to swerve or otherwise take 
action to avoid colliding. 

Ps rely on the doctrine o: res ipsa loquitur. 


AS TO DEFENDANT CRAWFORD: Failure to keep vehicle in proper 
operating condition in that brakes were defective; failure to warn Kinney 
of defective condition of brakes. 


DEFENDANT KINNEY OF D. C., INC. admits that at all pertinent 
times, it was the operator of the garage in question, and that its employ- 


ee was operating a car owned by D Crawford when it was involved in a 
collision with P's car in the garage. 

This D denies any negligence and asserts that the sole proximate 
cause of any injuries or damages was the sole (or in the alternative) 
the contributory negligence of D Crawford. This D also asserts the 
defense of unavoidable accident. The negligence of Crawford which 
is asserted in defense of the P's claim and in support of this D's 
CROSSCLAIM for contribution against Crawford was the said Craw- 
ford's failure to have his motor vehicle in proper running order be- 
cause its brakes were defective; Crawford's failure to warn Kinney 
or his employees of the dangerous condition of the car because of the 
defective brakes; and because of Crawford's failure to have proper 
brakes on his motor vehicle. 

THE CROSSCLAIM is for contribution for part or all of any judg- 
ment which may be rendered against Kinney on behalf of Ps. 

Kinney denies any responsibility to Crawford on Crawford's 
crossclaim against it. 
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DEFENDANT JOSEPH W. CRAWFORD asserts that on the day 
in question at about 10:30 a.m. he delivered his auto to corporate D‘s 
care and custody for a valid consideration for parking. When he re- 
turned to the premises and while awaiting delivery of his auto, an 
employee of D Kinney while operating the auto of this D from the 3rd 
fl. level of the garage, collided with the car of Ps in which female Pp 
was seated. | 

This D denies any negligence and in defense of P's claims against 
him and in support of the crossclaim against Kinney, asserts that the 
accident and any injuries or damages resulting therefrom were caused 
by the negligence of Kinney, its agents or servants, relying upon the 
allegations of Ps as against Kinney in this respect. | 

Further, this D asserts that if the brakes on his vehicle were 
defective, he had no notice thereof. 

HIS CROSSCLAIM against Kinney is for contribution or indem- 
nification for the amount of all or part of any judgment which ee be 
rendered against Kinney on behalf of Ps. 

This D denies any responsibility to D Kinney on crossclaim. 

P'S CLAIMED INJURIES: Male P seeks to recover for prop- 
erty damage and for loss of services, consortium, etc. of his wife, 
female P, and for the medical and other expenses. | 

Female P claims the following INJURIES: 

Contusions and sprain of left foot; contusion to right leg | and left 
side of anterior chest wall; strain of soft tissue of neck; sprain of lum- 


bar spine; sprain of cervical spine; pain, mental anguish, nervousness 


which prevented sleeping. 
SPECIAL DAMAGES: 


Dr. Gates $ 201.00 
Dr. Herzmark 95.00 
Loss of prospective earnings 700.00 
Sibley Hospital 25.00 
Prescriptions 25.00 
Eaton Chevrolet Property Damage 237.96 


Housekeeper — Rm. and Board and $10 a week for 3 mos. 
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STIPULATIONS 


The parties agree to file with the Clerk of the Court and to mu- 
tually exchange, on or before May 22, 1964, a list of the names and 
addresses of all witnesses known to them, including medical and ex- 
pert witnesses, who have knowledge of any aspect of this case, indicat- 
ing those who may be used at the trial. Impeachment witnesses are 
not to be included. 

The parties agree to the mutual exchange of all medical reports 
of examining or treating physicians, now in hand, on or before May 22, 
1964, and a similar exchange of all other such reports within 48 hours 
of the alert of this case for trial. 

Counsel for P agrees to make the P available for the purpose of 
a physical examination by physic‘an of D's choice before, but not to 
interfere with, trial. 

Counsel for P shall furnish to counsel for D a written authoriza- 
tion, which will be supplied by D within 5 days, and returned to D on 
or before May 22, 1964, which will enable D to obtain copies of P's 
federal income tax returns for the years 1959 to date. P objects and 
refuses to comply. 

The following may be admitted in evidence without formal proof, 
subject to all legal objections: repair pill and photographs initialled 
by Examiner; HEW Mortality Table. 


Counsel for P also has in his possession doctor's bills initialled 
by Examiner which he requests be admitted in evidence, but Ds' coun- 
gel will make no agreement with relation thereto. 
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The Examiner has requested counsel for the parties to appear 
at trial with the maximum amount of authority to settle this case which 
will be allowed them by their principals. 


/s/ 


TRIAL COUNSEL: 


/s/ Samuel Intrater, Esq. for P 
/s/ George J. Hughes, Esq. for D Kinney 
/s/_ Wm. E. Stewart, Esq. for D Crawford 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA : 

| 

FROSENE FOSTER, et al., | 

Plaintiffs, 

vs. Civil Action No. 446-62 
KINNEY OF D. C., INC., et al., | 


Defendants. 


MARY T. O'DONOGHUE, 
Plaintiff, 


Civil Action No. 2968-61 


vs. 
KINNEY OF D. C., INC., et al., 
Defendants. 


I ee a we SS Sw ae 


Washington, D.C. 
June 25, 1965 | 


The above-entitled matter came on for trial before the HONOR- 
ABLE RICHMOND B. KEECH, United States District Judge, and a jury, 


commencing at 10:45 a.m. 
* * 
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PROCEEDINGS 


FROSENE FOSTER 
a plaintiff, called as a witness in her own behalf, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. INTRATER: 

* * * * * 

Q. When you entéred into your car, was the engine of your car 
running? A. No, it wasn't. It was turned off. 

Q. Now, after the driver of your car got out and you got in, 
would you describe what happened? A. Well, I was just about ready 
to turn the key in the ignition when I heard a lot of screeching, brakes 
or whatnot, and I also saw some people standing around running, and I 
immediately looked over my 1ight shoulder and I saw the car coming. 
It frightened me, but I knew that I didn't have time to do anything, and 
all I did was move away from the steering wheel to my right. I leaned 
away from the steering wheel to my right. 

Q. Can you describe the car, the movement of the car as best 
you can as you saw it coming towards you? <A. Well, it was coming 
very rapidly, and as I say, I was tremendously frightened because I 
didn't know just what was going to happen, and after that I was just 
completely thrown and shaken up, and — 

Q. Is there any reason that you did not pull away at that time 
in your car? A. Oh,'I couldn't possibly. Besides that there was 
another car directly in front of me. 

Q. Is there any reason why you didn't open the door and leap 
out of your car? A. I wouldn't have time. I could have been killed 
getting out of the car. I knew it was coming right in my direction. 

Q. Prior to the actual collision you stated you heard some sort 
of sound. Would you describe that sound as best you can? A. Well, 


it sounded like brakes, you know, the screech of brakes when you try 
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to put on your brake, and you make that screeching sound. That's what 
it sounded like. ! 
Q. Did you hear anything other, such as a horn, or any other 


warning noise? A. No, no horn. 

* * * * | * 

Q. Immediately after the accident did you hear any conversation 

on anyone's part concerning how the accident occurred? 
A. Well, I heard some screaming — | 

MR. STEWART: I object. The question is only as to whether she 
heard. | 

THE COURT: Yes, sir. 

Did you hear? 

THE WITNESS: Yes, I heard some — 

THE COURT: No, you have answered the question. 

THE WITNESS: Sir? 

THE COURT: You have answered the question. 

THE WITNESS: Oh, I see. 

BY MR. INTRATER;: | 

Q. Would you state just what it was that you heard at that time. 

MR. STEWART: I object. | 

THE COURT: Suppose you come to the bench, please. 

(AT THE BENCH:) 

THE COURT: What do you anticipate, Mr. Intrater? ! 

MR. INTRATER: I anticipate — I don't anticipate, I hope she is 
going to testify that she heard the driver say the brakes didn't work. 

THE COURT: The driver? | 

MR. INTRATER: Yes, of the striking vehicle. 

THE COURT: I think she has a right to say that. | 

MR. STEWART: But, if Your Honor pleases, then I will ask Your 
Honor to instruct the jury that is not binding on the defendant Crawford. 


THE COURT: It is not, sir. 
MR, STEWART: All right. 
(IN WPEN COURT:) 
THE COURT: Mr. Intratter. 
BY MR. INTRATER:‘ 

Q. What was it you hearh at thistime? A. I heard someone 
say, "The brakes failed. Ther} was something wrong with the brakes." 
That's all I heard. ; 

MR. STEWART: Now, i* Your Honor pleases, may I ask the 
Court — ' 

THE COURT: Yes. You do not know who it was who said it? 

THE WITNESS: No, I a 

* * \ * 

CROSS EXAMINATION 
BY MR. SCHLOSBERG: 

* * * * * 

Q. Now, in your direct testimony you stated that you were behind 
the wheel of your car, and as }ou were sitting there, you heard the 
screeching of brakes? A. Hight. 

Q. Now, could you be ntistaken and could this sound that you 
heard have been from something else? A. No. 

Q. Is there a differencd, in your opinion, between, say the screech- 
ing of brakes and — 

THE COURT: No, I don't know she is competent to express an 
opinion in that field, sir. 

MR. SCHLOSBERG: Ali right. 

BY MR. SCHLOSBERG: 

Q. Did you hear the sqhealing of tires? A. Well, [hearda 
screeching sound. 

Q. Do you know what sect that screeching sound? A. No, 


I don't. i 
Q. Then you are not quite sure when you say it was the screech- 


ing of brakes, are you? 
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A. Well, it was a sound like other — when I've ever heard any 
other brakes — when the brakes go on and you hear a screeching sound, 
it was the same sound. 

Q. Did you see any skid marks? <A. No, I didn't. I was too 
upset to see anything. 

Q. You did see this vehicle coming down upon you, did you not? 
A. Yes, at a quick glance. 

Q. You looked over your right shoulder? A. Right like that 
(indicating). | 

Q. And you saw it coming? A. Right. 

Q. During that period of time did you have an opportunity to 
brace yourself? A. No. AllI did was move over to the right in 
my automobile. | 


Q. Now, you stated in your testimony that this car was traveling 


rapidly. 
How rapidly do you think it was traveling? A. I couldn't testi- 


fy to that. I knew it was very close upon me and it was coming down 


fast. 
Q. Would think it would be a fair statement, in your opinion, 

that this car was traveling from five to seven miles per hour? 
A. No, it would have to be traveling much faster. | 
Q. Who was the automobile in front of you? A. All I knew 

that there was an automobile. I certainly hadn't noticed. 
Q. Do you know whether or not that was this lady, Mrs. O'Donoghue? 

A. I noticed, of course, that it was a lady at the time, and then when 

we got out of our automobiles I observed that it was Mrs. O'Donoghue. 
Q. Now, you stated that you heard some commotion and)some 

talk about brakes. 
Now, do you know who said, or who was talking with reference 

to the brakes? A. Yes, it was the driver of the car. He was very 

excited and I heard him make that remark. 
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Q. Now, is that the driver of the car which hit you? A. Yes, 
the driver of the car that hit me. 

Q. And what, please, were his exact words? A. I couldn't 
quote the exact words — 

MR, STEWART: If Your Honor please, I reserve the same ob- 
jection to this testimony as I Have on direct examination. 

THE COURT: Suppose you come to the bench. 

(AT THE BENCH:) 
MR. STEWART: This is repetitive, this statement that was made 
on direct examination to which I objected and which you instructed 


the jury was not binding upon fhe defendant Crawford, and I just wanted 


to protect myself. ; 

THE COURT: I understand that, sir. Nowit is part of the res 
gestae and therefore not within the hearsay rule, but I think that state- 
ment is chargeable only to yonr man and not to yours. We are all in 
accord on that? 

MR. INTRATER: Yes, sir. 

THE COURT: All right! 

(IN OPEN COURT:) 

THE COURT: Ladies and gentlemen, I have been asked to say 
to you by way of repetition that the statement of the lady as to the out- 
cry of the brakes, whatever your recollection be, if you find that to be 
the fact it is applicable to Kinney but not applicable to Captain Craw- 
ford. In other words, what one person says cannot bind another. It 
ean bind himself or his principal, of course. In other words, if you 
find this statement was made by an agent of Kinney, it is applicable to 
Kinney and not to Crawford. 

BY MR. SCHLOSBERG: 

Q. Now, the driver of this motor vehicle stated that the brakes 
did not work and he was the driver for Kinney — right? <A. Yes. 

Q. All right. Now, you stated that he was excited when he said 

this. 
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Could you tell us specifically what were his exact words as best 
you recall? A. Well, there were several people that had gathered 
around, and he was excited, and he said, ''The brakes are no good." 

Q. Was he crying? A. Crying? 

Q. Yes. A. Oh, I hadn't noticed that he was crying. — 

Q. Was he visibly shook? <A. Yes. 

Q. Now, when he made this exclamation of no brakes, and repeat- 
ed himself, no brakes, was this in the hearing distance of Mrs. 
O'Donoghue? A. I just can't tell you. | 

Q. But nevertheless there was a car infront of you? A. Yes, 
there was. 

Q. And was this in the hearing distance of Captain Crawford? 

A. IThadn't even seen Captain Crawford at all, so I don't even know what 
he looks like. 

* * 

BY MR. STEWART: 

Q. Mrs. Foster, before leaving the garage area where the acci- 
dent took place on November 6, 1960, you came to know who was the 
owner of the Pontiac automobile that was in collision with your car, 
did you not? A. No. Isawhim. They said this was the man but I 
didn't come to know him, no. 

Q. Well, I meant it in a sense of identification, not knowing him 
in particular? A. Oh. 

Q. You heard him say at that time, did you not, that his brakes 
were good? <A. Yes. 

* * ae 

RECROSS EXAMINATION | 
BY MR. STEWART: 

Q. Mrs. Foster, within that period of time when you saw this 

automobile coming down the ramp, as you have described it, approach- 


ing your position, did you see that car in collision with any other vehi- 
cle or stationary object? A. No. 
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Q. Is it your testimony phat your vehicle was the first thing which 
this car collided with? A. yo my knowledge, yes. 

Q. This car didn't stri * against or into a wall before striking 
you, didit? A. No. 

* * i cd 

BY MR. SCHLOSBERG: 

Q. You can't state with _ definite degree of certainty that this 
car did not strike a wall before hitting you? 

THE COURT: No, she djd not say that, sir. 

THE WITNESS: No. I said — 

THE COURT: Excuse me madam. Just a minute, please. I under- 
stood her statement to be that she did not see the car strike anything 
prior to striking your car. 

THE WITNESS: Yes. 


* * * * * 


10:00 a.m. ‘ Washington, D. C., June 28, 1965 
TRIAL RESUMED BEFORE THE HONORABLE RICHMOND B. 
KEECH, United States District Judge with a Jury. 


* * \ * 


Cc LES L. BLOW 
was called to the stand on behalf of the Plaintiff Frosene Foster, being 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. INTRATER: 

Q. Will you please state your full name and address? 
A. Charles L. Blow. 1846 Maryland Avenue, Northeast. 

Q. Mr. Blow, directingtyour attention to November 11, 1960, 
were you employed at that time? A. Yes. 

Q. What was the nature of your employment ? A. Parking 
lot attendant. A 

Q. For whom did you work on that date? A. Kinney Parking 
System. 
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Q. And where was their parking lot located? A. 514 11th 
Street, Northwest. | 

Q. What type of lot or building was this? Was there more than - 
one floor in which vehicles were parked? A. Yes. 

Q. How would the vehicles be delivered from the ground floor to 
the floor where they were to be parked by the attendants ? A. By 
the attendants. 

Q. They were driven up. A. Yes. 

Q. This was not an automatic type of operation, is that) correct? 
A. No. | 

Q. Do you recall on that occasion around noon time you, being 
involved inan accident? A. Yes, Ido. 

Q. Do you recall the automobile that you were ariving a at that 
time? A. Yes. | 

Q. What type of automobile was it? A. 1957 Pontiac. 

Q. Do you by chance know the owner of that automobile? 

A. Well, I don't know at that time. I know by name. | 

Q. And who is that person? A. Mr. Crawford. 

Q. Would you describe what happened from the time that you 
went to get that vehicle until the time of the accident? A. Well, I 
went over to the cashier and got the ticket, ; caught the belt up to the 
third floor which was stall 302, and so naturally when you ge ‘in the 
car, the first thing you are required to do is -- 

MR. SCHLOSBERG: May I ask the witness to speak uD a 1 little 
louder, please. 

THE COURT: That is noton, sir. Speak up. Don't tell what 
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you are required to do but tell us what you did do. 
BY MR. INTRATER: | 
Q. Mr. Blow, if you will try to throw your voice to me over 
here, I think everybody on the jury will hear you. Try to talk a little 
louder, please. A. Ipicked up the car on the third floor,) stall 


302, and so when I get it, I cut the ignition on and started the car up. 


Q. At that time, was th’ {3 vehicle facing in the direction that you 
were going or did you have to back it out in any way. A. It was 

facing in the direction I was going. 

Q. Did this car to your secollection have an automatic or 
standard gear shift? A. Automatic. 

Q. What did you do after you turned on the ignition? A. I 
started it up. 

Q. And would you describe how you proceeded to drive it down- 
stairs? <A. Well, I let the band brake down, and then I pulled it into 
gear, and then put my left feet on the brake, and it had good brakes at 


that time. So as I pulled out of the stall, I met another car coming up, 
bringing it up to park, and so had to stop and back up. So as I passed 


-- as he passed, then I started -- proceeded on down, and just as I gets 
to the second floor, the prakes failed. 

Q. You say as you got to the second floor, the brakes failed. 
Were you applying the brakes jpn the way down between the third and 
the second floor ? A. Yes} 

Q. Were they operating during that period of time? A. Yes, 
they were. j 

Q. Now, what happened when you say the brakes failed? What 
happened physically ? A. ‘They just went to the floor. 

Q. The brake pedal went all the way down? A. Yes. 

Q. What did you'do they? A. I tried to pull it up. So by the 
corner of my toe, I did pull it;up, and I pumped it a couple of times, 
and it went back to the floor, gnd so by that time, I had hit the foot -- 
the foot brake on the Pontiac, } you push it with your feet, so I pushed 
the foot brake, and apparently that twisted the motor or something, 
and the accelerator stuck, and I started blowing the horn, and then I 
was getting to where you come down the grade, and so I ran into the 
wall, and tried to hit the wall at that time. 

Q. Where was it that you ran into the wall? A. That was at 
the last turn just before I came down on the main floor. 

Q. What happened after that? A. So when I hit the wall, I 
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bounced off the wall, and I hit a Mercury that was sitting right there 
ready to be taken up, and so I was still blowing the horn and come and 
bounced off the Mercury right down and hit the other cars. | 

Q. Where was that Mercury seated? A. They have two lanes 
taking cars up, and so they gives the customer the ticket and they pulls 
it up to where the driver comes and gets it and takes it up. | 

Q. This was a Mercury that was facing up? A. Yes, 

Q. Anybody in that vehicle? A. No. | 

Q. Now, you and -- after you hit the Mercury, what happened? 
A. Then I came around on the main floor and hit the car that was about 
to leave. 

Q. Did you do anything about changing gears that ace 
A. I don't think so. 

Q. Do you recall the speed with which you started coming down 
the ramp. A. From about five to maybe seven. 

Q. What was the speed at the time you collided with the wall? 
A. Iwould say about five miles an hour. | 

Q. Now, you say that you tried to aim the car into the wall. 
Did you turn the wheel all the way around to go into the wall? A. Well, 
it was going straight towards the wall any way, and you have tb make a 
sharp turn to come down if you are going to come around, and so 

instead of trying to come down, I tried to go into the wall. 

Q. And going straight into the wall the car bounced to the left? 

THE COURT: Mr. Intrater, this is your witness. You are lead- 
ing him completely. | 

BY MR. INTRATER: | 

Q. Did you go straight into the wall? A. Well, almost 
straight. ! 

Q. What happened on that occasion? What happened to =e 
vehicle, specifically? A. When I hit the wall? 

Q. Yes. A. It bounced off the wall. 


Q. What speed were you going from there on until you hit the 
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Mercury? A. I guess about five miles an hour. 

Q. What part of your car struck the Mercury? A. The right 
front fender, I think. Iam not sure. 

Q. Of your car that struck the Mercury? A. Ithink. Iam 
not sure. 

Q. Was this collision wth the Mercury accidental or did you at- 

tempt to -- 4 

THE COURT: | will sustain the objection to accidental. 

Do you want to ask him . he deliberately pullled into the Mercury? 

MR. INTRATER: Yes. ; 

THE COURT: I will permit you to do that. 

BY MR. INTRATER: 

Q. Did you deliberately strike the Mercury? A. No. 

Q. That was accidental? A. Yes. 

Q. What happened to the Mercury after you struck it? A. It 
bounced back a little bit into the other car but not enough to do any 
damage to it. 

Q. Then your car went in what direction? A. Out towards 
the street to where I hit the other cars. 

Q. What speed were yod going when you struck the other cars? 
A. I would say about five miles an hour. 

MR. INTRATER: I have no further questions. 

THE COURT: Mr. Collins? 

MR. COLLINS: I have To questions. 

THE COURT: All right, sir, Mr. Schlosberg. 

CRos$-EXAMINATION 
BY MR. SCHLOSBERG: 


Q. Mr. Blow, would you classify yourself as a professional 
driver ? A. Yes, sir, I would. 


Q. Have you ever had any parking lot experience before work- 
ing for Kinney ? 4A. Yes, Ihave. 
THE COURT: Let me suggest this to you, sir: There is no 
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charge of improper employment here as I read this. 

MR. SCHLOSBERG: Oh, no, sir. 

THE COURT: I don't think this is proper then. 

MR. SCHLOSBERG: Well, to the contrary -- well -- 

THE COURT: You need not argue, sir. Please try to stay 
within the four corners of the pre-trial order, sir. ! 

MR. SCHLOSBERG: Thank you. | 

BY MR. SCHLOSBERG: 

Q. What has your experience been in driving before working for 
Kinney ? A. Iwas the manager at Auto-Parking Service for eight 
years. | 

Q. And during your experience there, did you have experience 
in driving all kinds of cars? A. Yes. | 

Q. In you opinion, did you attempt to do everything that! you pos- 
sibly could have done to avoid -- 


THE COURT: I will sustain the objection to that. | 
Ladies and Gentlemen, that will be the question you wa resolve. 
BY MR. SCHLOSBERG: 


Q. In your testimony you stated that you tried to pump the 
brakes coming down? A. Correct. 

Q. Now, could you tell me why you tried to pump the brakes? 
A. Because when they first went off, I figured maybe if I pumped the 
brakes, they would build back up. | 

Q. And did they build back up after you pumped them? | A. No, 
they didn't. 
Q. Immediately following the collision, what, if anything did you 
say? 

MR. STEWART: I object, Your Honor. 

MR. SCHLOSBERG: All right, I will withdraw that question. 

BY MR, SCHLOSBERG: 

Q. Were there any exclamations made by you folowing the ac- 

cident? A. Yes. 
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MR. STEWART: Same objection, if Your Honor please. 
THE COURT: He'did say he made an exclamation. Are you 
going any further ? 
MR. SCHLOSBERG: Yes. 
BY MR. SCHLOSBERG: 
Q. What was that exclamation? A. Isaid the car didn't have -- 
THE COURT: Justa minute. Suppose you come to the bench, 
Gentlemen. 
(Bench Conference. ) 
THE COURT: Mr. Stewart, I think this is the same thing you 
dealt with before. 
MR. STEWART: Yes. 
THE COURT: Such exclamation would not be applicable to your 
client and I will so state that. 
(End of Bench Conference.) 
THE COURT: You may answer the question, sir. 
THE WITNESS: I said tHe car didn't have any brakes on it. 
THE COURT: Now, Ladies and Gentlemen, again, any explana- 


tion made by this man relating'to this would not be chargeable to Capt. 
Crawford. In other words, a person speaks for himself or for the 


person for whom he is employed and not the other fellow. 
BY MR. SCHLOSBERG: 

Q. Now, when you made this statement that this car didn't have 
any brakes on it, do you recall who was in your presence? <A. The 
boss that I worked for. 

Q. Is that Mr. Sli? A. Yes. 

Q. Whoelse, sir? A. And another fellow that was a driver, 
too, Charlie Brison. 

Q. And do you know if Captain or Mrs. Crawford were in your 
presence at that time? A. Mrs. Crawford was. 

Q. And do you recall whether the occupants of either car that 
you hit, Mrs. Foster or Mrs. O'Donoghue, if they were in your 
presence ? A. Yes. 
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MR. SCHLOSBERG: No further questions. Thank you., 
THE COURT: Mr. Stewart. | 
BY MR. STEWART: 

Q. Mr. Blow, you were familiar with a 1957 Pontiac automobile 
and its various controls as of November 11, 1960? A. Yes, sir. 

Q. In addition to steering of the car as you have described it for 
us, pumping of the brakes as you described it, did you try, other than 
trying to strike against the wall, try any other measures to avoid the 
accident which happened? A. Yes. 

Q. Did you reach for anything on the dash in particular? Do 
you remember that? A. Well, the only thing. was the handbrake and 
it doesn't work from the dash. It works from the feet. | 

Q. Did you know that at that time? A. Yes, I knew that. 

Q. You wouldn't have reached on the dash for a knob for the 
handbrake, would you? A. No. | 

Q Now, sir, did you by chance take this car up to this stall No. 

302 when it was brought in? A. I don't know. I don't think so. 

Q. How many: other attendants were there working at the garage 
on that date? Can you tell us that? A. About ten or maybe more. 

Q. In any event, you don't recall whether you were the one or 
not that took itup? A. No. | 

Q. Now, based on its position as you found it in 302 when you 
went up to get it, and your own knowledge of the lay-out of this garage, 
the attendant who had taken it up would have had to drive semi-circular 
from the first to the third floor, is that correct? A. Yes, 

Q. In doing that, was it required in your employment that the 
car be stopped at each floor? A. No. 

Q. Then from its position as you found it, could you tell us -- 
explain to us would the attendant have backed it into that position? 

A. He did. 


4Q. How many ramps were there in this garage, sir? | A. Oh, 
at the top floor, I think ten. ! 
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Q. Now, I want to be spre we understand each other. How many 
ramps were used for up and down traffic? A. You mean to where 
the car was? ' 

Q. Yes. A. Three. 

Q. In parking automot: iles, how many ramps could you use to 
drive up to the third floor? : A. Three. 

Q. Allright. Now, hpw large an area would you estimate for 
us was the size of the third floor and the size of the second floor? 

A. In other words, you mean by about how many cars there were? 

Q. How many cars. That would give us a pretty good idea of 
the size, sir. A. Each floor would hold about 70 or 75 cars. 

Q. Do you recall that the Mercury owner was named Gardner? 
A. No, I don't. 

Q. You don't recall whether he was present when this conversa- 
tion took place after the accident that you referred to, do you? 

A. No. 

Q. Isn't it a fact that fn coming down the ramp, that is, the 
ramp between the second and first floor, that you struck the Mercury 
automobile and as a result of striking the Mercury automobile, there- 
after, bounced into the wall4 A. No, Lhit the wall first. 

Q. Allright. Now, ig this a fully enclosed wall that you are 
referring to, brick wall? A. When you say fully enclosed, what do 
you mean? 


Q. Is it one solid a of a building ? A. Yes.., 
Q. And you went intd it almost immediately -- I mean head 
first? A. Almost. 


Q. And you were they traveling, your estimate was, about five 
miles an hour? A. I would say from five to seven at that particular 
time. z 

Q. When you pulled Capt. Crawford's automobile out of the stall 
No. 302, you brought it toa stop, is that correct? A. Yes. 

Q. You were still on the level surface? A. Correct. 
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Q. Is that right? A. Yes. | 

Q. The brakes worked properly ? A, Yes. | 

Q. Did you then have to turn the automobile right or left to ap- 
proach the ramp that you were going to use? A. Yes. 

Q. And traveling some distance to where you enter on to the 
ramp? A. Yes. | 

Q. Did you stop again before entering on to the ramp? | A. Ihad 
to back up as I was meeting a car coming up. | 

Q. Had you already started down the ramp when somebody was 
coming back up? A. Yes. 

@: So you stopped on a decline, is that correct? A. ‘Yes. 

Q, How steep a decline are these ramps? A. Oh, I really 
can't estimate how steep they were because I don't know. | 

Q. Well, can you give us any idea? Use your hands and perhaps 
show us the grade. A. We had a steep grade like this. (Indicating) 

Q. So you stopped the car and backed it up to the third floor to 
permit this car that was coming up to reach the third floor, is that 
correct? A. Yes. | 


Q. Then you started down the ramp again? A. That's right. 
MR. STEWART: Thank you, Mr. Blow. | 
THE COURT: Mr. Collins? 


MR. COLLINS: No questions. 
THE COURT: Mr. Intrater? 
REDIRECT EXAMINATION 
BY MR. INTRATER: 
Q. Iam not sure if I recall this: Where did you say the vehicle 
was when the brakes first failed and -- 


THE COURT: You mean the vehicle he was driving? 

MR. INTRATER: Yes. 

THE WITNESS: Just as I was approaching the second floor. 
BY MR. INTRATER: | 

Q. You were approaching the second floor? A. Yes. 
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Q. Was there anything to prevent your going off the ramp on to 

the second floor at that time? A. No. 

* * * 

DONALD MILLER 
was called to the stand on behalf of the Plaintiffs, being duly sworn, 
was examined and testified as follows: 

MR. INTRATER: If Your Honor please, I understand this is just 
a preliminary examination for the court to ascertain ahead of time what 
testimony will be elicited? 

THE COURT: What we are now doing is to see what you intend to 
do is admissible, and that also embraces Mr. Collins and Mr. Schlos- 
berg, too. 

MR. INTRATER:| Your Honor, under the circumstances, I don't 
think I will qualify this witness at this time. 

THE COURT: You might do it, sir, as we might have a question 
as to that. 

MR, INTRATER: All right, Your Honor. 

* * * 

CROSS- EXAMINATION 
BY MR. SCHLOSBERG: 

* * * * * 

MR. SCHLOSBERG: Would the reporter please mark this as 
Kinney exhibit No. 1 for identification. 


(Defendant's Kinney exhibit No. 1 was marked 
for identification.) 


(The exhibit was shown to counsel) 
BY MR. SCHLOSBERG: 
Q. I show you Defendapt's Kinney exhibit No. 1 for identification, 
and ask you if you can identify it? A. Yes, I can. 
Q. What is it? A. It is a repair order from Broad Street Motors. 
Q. Have you ever seen that repair order before? A. Yes, I have. 


Q. Did you see that repair order at Broad Street Motors? 
A. Yes, I have. ; 

Q. Does it indicate thef repairs that were done on that car? 
A. Yes, it does. 


’ 
» 
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Q. What are they? 

MR, STEWART: Your Honor, I object. 

THE COURT: Does he know about them? 

MR, SCHLOSBERG: Yes. 

THE COURT: Did you make the repairs, sir? 

THE WITNESS: Well -- | 

THE COURT: Aren't we getting into a field where we have no 
business being? The jury is not here and we can speak freely. 

MR. SCHLOSBERG: Could we take it subject to Your Honor's ruling? 

THE COURT: I understood you to say at the bench that your ap- 
proach to this was the same as Mr. Intrater's, namely, that you were 


not trying to show repairs because repairs, as I understand it, are not 
admissible except for certain limited purposes, and I don't think you 
have shown such purpose. 

In other words, it is contrary to public policy. | 

MR. SCHLOSBERG: Your Honor, I would take exception to the 
ruling on the grounds that -- | 

THE COURT: I will be glad to have the authority for it. 

MR. SCHLOSBERG: Yes, Giant Food against Fine. 

THE COURT: In what respect is that, sir? 

MR. SCHLOSBERG: In that this case cites the six exceptions set 
forth by Wigmore on the rule of res inter alios acta. Exception No. 3 
states that this evidence of subsequent repairs should be permitted not 
to show negligence but to contradict the witness and since I am sure that 
Capt. Crawford will or I expect he will testify in this trial at a later time, 
I respectfully request that Your Honor take this evidence now subject to 
a ruling at a later date. | 

If, however, if Your Honor does not wish to take it now, ‘then we go 
on exception No. 6 which would permit this evidence to come in to show 
the condition of the instrumentality at the time of the occurrence com- 
plained of. | 

THE COURT: Iam certainly going to let him say it but I think 
he has already done that. He said what the contion was. | 
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Is that right, Mr. Witness? 

THE WITNESS: Yes. , 

* * * 

DONALD F. MILLER 
was called to the witness stand on behalf of the plaintiffs, being duly 
sworn, was examined add testified as follows: 
DIREGT EXAMINATION 
BY MR. INTRATER: 

Q. Mr. Miller, | please ‘keep your voice up. Speak a little louder 
than normal. { 

Would you please state your full name and address ? 

A. Donald F. Miller,’ 312 Rdllins Street, Falls Church, Virginia. 

Q. Mr. Miller, directing your attention to November of 1960, 
would you state where you were employed at that time? A. At 
Broad Street Motors in Falls ‘Church, Virginia. 

Q. What your job or occupation at Broad Street Motors? 

A. Iwas the Assistant Body Shop Foreman. 

Q. Mr. Miller,| how long have you been working with or on 
automobiles ? A.| Well, Ihave been doing it since I was about 12 
years old. Iam now 34. 

Q. Under what circumstances did you start when you were 12 
years old? A. Well, my father had a garage in Mount Rainier during 
World War 2 and I used to help him. 

Q. Aside from helping your father when did you first become 

employed as an automobile mechanic? A. In February of 1946, 
I went to work for Barry-Pate Motor Company and I was 16. . 

Q. And was that as anfautomobile mechanic ? A. Yes, sir. 


Q. And have you been ‘employed as an automobile mechanic since 
that time? A. Well, up to 1958 I got out of it and that is when I got 
in the body shop end of it and I went back in it in 1962 for about six 


months, and then I changed jobs again to the present job I have. 
Q. Now, throughout that period of time, did you have occasion 
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to deal with brake systems of automobiles? A. Yes, I did. | 
Q. And how many years experience did you have -- by 1960, how 


many years of experience did you have with regard to the brakes of a 


car? A. Well, I would say in all 15 years. 

Q. In other words, throughout that period of time, you! dealt with 
brakes as well as the other parts of cars? A. Right. 

Q. Now, on November, 1960, did you have occasion to see an 

automobile belonging to Capt. Crawford? A. Yes, I did. 

Q. Did he bring that automobile in for an estimate? A. Yes, 
he did. 

Q. Do you recall when he brought the automobile in? A. It 
was a Saturday. 

Q. If I suggest the date of November 12, 1960, would that -- 
A. Yes, it was November 12, 1960. 

Q. Now, you on Saturday, did you have occasion to examine the 
brakes of the automobile? A. No, I did not. 

Q. Did there come a subsequent time when you did examine the 
brakes of the automobile ? A. Yes, the following Monday.| 

Q. In other words, two days later you saw the brakes oe oes 
Crawford's car, is that correct? A. Right. 

Q. Would you describe the condition of those brakes at) the time 
that you examined them? A. The brakes were worn out. | 

Q. Now, please describe to the jury just what brakes consist of. 

Explain good brakes in operating condition, please. A. Well, 
you have a round drum and then you have a shoe with lining on it more 
or less like the shoe sole, and you have -- each wheel has a piston on 
_it and -- a cylinder, that is, and that is supplied pressure by ‘the main 
cylinder which is supplied by your foot. | 

As you apply pressure to the main cylinder, it forces the shoe 
against the drum on each wheel and consequently slows the car down. 

Q. Now, the drum, the brake drum, of what material is that 
constructed? A. It's a high strength metal. 


Q. That is metal? 

Q. And the brake ahoe, what material is that constructed of? 
A. It's metal, also. x 

Q. Now, is there anything -- strike that. 

In the operation of the brakes, the brake shoe is forced against 
the brake drum, is that correct? A. Yes. 

Q. Is there anything between the metal brake shoe and the metal 
brake drum ? A. Yes, the asbestos lining. 

Q: That is normally cafled brake lining? A. Right. 

@. And what does this brake lining look like? You mentioned 
it is asbestos. What does it look like ? A. It is just a hard fiber 
material like. There are <ll.different types. There is what we call 
good lining and then cheap lining and then there is real expensive lining. 

Q. But this is a hard fiber material which -- it's a curved 
structure? A. Right. It is molded to fit the shoe. In other words, 
the shoe is more or less like’ made in a half moon shape and the lining 
is the same way. i 

Q. So you have sort offa half moon shaped lining that fits on the 
shoe and is between the shoe pnd the brake drum? A. Right. 

Q. Approximately how.thick in depth now is this lining when new? 
A. I would say it is about 3/16's. 

Q. Of an inch? A, Yes. 

Q. What happens to the lining as the automobile is operated and 

the brakes are in usage? A. Well, the lining wears. 

Q. And eventually the ‘lining wears away completely if not re- 
placed, is that correct? A. That's correct. 

Q. Now, how much, ig any lining, was there on the brakes of this 
vehicle when you examined them? A. Well, of course, it has been 
four and a half years now.. To my recollection, I don't believe there was 
any lining on the particular wheel that I looked at. 

Q. Now, what about the condition of the brake shoe and brake 
drum as you examined them? A. Well, the brake shoe was scored 
and the drum was scored also. 
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Q. Now, would you explain what you mean by scored? 
A. Well, when the lining wears out and there is nothing there for the 
shoe to ride against, the drum, it cuts the drum and you have|a metal 
to metal condition. | 

Q. In other words, previously this fiber was like a buffer be- 
tween the two but now you have metal working against metal and this 
mars the metal and that is what you call scoring, is that correct? 

A. Right. It would be like your car if your tire came off. You 
would be running on the rim. | 

Q. Under average driving conditions with the average person 
who is not necessarily too easy or not necessarily too hard on brakes, 
can you state in your opinion how long this lining usually wears -- lasts 
before it wears away? A. Well, I would say probably 18 to 20, 000 
miles. It just -- it all depends on the person using it. | 

Q. Suppose you had a person who is very tough on brakes and 
rides the brakes all the time and slams them on, can you state what in 
your opinion and experience the earliest that such linings have to be 
replaced? A. Well, we had put lining on under ten-thousand miles. 

Q. Would you say that is an unusual driver? A. Yes, I would. 

Q. Now, would you please describe to His Honor and the Jury just 
what effect there is on the brake pedal itself when you apply the brake 
pedal, what effect is there as this lining is wearing away? A. Well, 
the pedal goes further down as you apply it. This is what you call less 
pedal reserve. | 

Q. And in short, when the brake lining is new, just stepping 

slightly on a pedal will cause the brakes to hold, is that!correct? 
A. Yes, right. 

Q. Then as the lining wears away, you have to step farther and 
farther down on the pedal for the brakes to hold? A, Actually the 
pedal travels further as you apply the brake. | 

Q. Now, what about the brakes that you observed -- with regard 
to the condition of these brakes, how far would these brakes Have had 
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to go down before the brakes would hold the shoe and the drum alone 

in contact? A. Well, in the condition they were in, I would say that 
the pedal would probably have to go to the floor if -- I will say almost 
to the floor and probably to the floor. 

Q. Now, these brakes will still actually operate just on the 
drum and the brake shoe, isn't that correct? A. Right. 

Q. But you have to step almost to the floor in that regard? 

A. Right. 

_ Q. Now, with regard to an indication to the operator of a vehicle 
that the brakes are worn, what besides the fact that the pedal goes so 
far down, what else is! there to give warning that the brakes are worn? 
A. Well, you have on this particular vehicle, the condition like this, 
you have a rasping sound, a scraping sound as you apply the brakes. 
This would be the metal shoe touching the metal drum. 

Q. In other words, you step on the brakes, the brakes would 
rasp or give a screeching sound of metal on metal? A.. Yes, right. 

MR. INTRATER: Would Your Honor indulge me? 

THE COURT: Certainly. 

MR, INTRATER: Thank you. 

BY MR. INTRATER: 

Q. Assuming that this vehicle was being driven down a ramp, a 
slightly tilting ramp approximately the way my hand is, like so, down 
a ramp at a rate of some five to seven miles per hour, could brakes 
under such a condition still hold? A. Well, yes. You just have to 
apply more pressure and - = in other words, it is just like you start 
down a hill, and you need mbre pressure to stop than you do on level 
ground. ' 

Q. Now, assuming the vehicle were being driven at faster rates 


of speed down an incline. Could the brakes in these conditions and 


under such circumstances, fail? A. Well -- 
THE COURT: Excuse me. I will sustain the objection to that. 
There is no evidence as to that. 
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MR. STEWART: Your Honor -- 
THE COURT: Did I make myself clear, Mr. Intrater? 
MR. INTRATER: Yes, Your Honor. 
BY MR. INTRATER: | 
Q. Could there be a failure of these brakes so as to be unable 
to stop the car and yet after such a failure the brakes still be able to 
stop the car under other circumstances ? | 
MR, STEWART: Your Honor, I object to the questions ie view of 
the previous question and answer. 
MR, INTRATER: I will withdraw it, Your Honor. 
MR. INTRATER: I have no further questions. 
THE COURT: Mr. Collins? 
MR. COLLINS: I have no further questions. 
THE COURT: Mr. Schlosberg? 
CROSS -EXAMINATION 
BY MR, SCHLOSBERG: 


Q. Mr. Miller, did you examine all four wheels? A. Now, 


you have asked me something now. 

Q. How many wheels do you recall examining? A. I looked 
at both front. I won't say positively that I looked at the rear.) 

Q. And did you also look at the drums? A. Yes, I did look 
at the drums. | 

Q. Did you also look at the front wheel cylinders? A. Yes. 

Q. Now, do you recall whether the mileage was -- what the 
mileage was on that vehicle when you examined it? A. No, Ido not. 

Q. Do you recall whether the mileage was at or in excess of 
40,000 miles? A. No, Ido not. | 

Q. Cana vehicle with the brakes as such as the one you have 
described, be subject to intermittent brake failure? A. In my 
opinion, yes. | 

Q. Does this mean they could not work at certain times and 
could work at other times? A. Yes, they could. | 


MR. SCHLOSBERG: ‘Thank you. No further questions. 
THE COURT: Mr. Stewart. 
BY MR. STEWART: 

Q. That would all be dependent upon the speed at which the 
vehicle was being operated, isn't that true, Mr. Miller? A. Well, 
this would have a lot of bearjng on it. There are a lot of elements 
involved, too. 4 

Q. Well, and furthermore, for you to be able to answer sucha 


question, you would have to know what is meant by the term brake 
failure, isn't that true? A. Yes, right. 


Q. We know there are many instances where someone strikes 
a 


the vehicle in the rear of a stopped automobile and he said his brakes 
failed but there are brakes on that vehicle? A. Right. 

Q. And your testimony as you have expressed here today, Mr. 
Miller, is predicated in part upon your experience and ability but also 
upon your visual observation of two shoes and two drums of this auto- 
mobile. Is that right? A. Well, it would -- well, it would be four 
shoes and two drums, two shoes on each drum. 

Q. The front end of the vehicle ? A. Right. 

Q. And predicated upon that examination you agree that there was 
enough brake available to the operator of this automobile vehicle to 

stop it if the car was driven at a reasomble rate of speed? 
A. Well, that I can't say positively. I mean this is -- 

Q. Certainly if driven at a slow rate of speed such as five to 
seven miles per hour,’ the car had adequate brake facilities to stop the 
car. You would agree to that, would you not? A. Oh, yes, I would 
say yes to that. 

Q. All right, sir. 

MR. STEWART: Thank you, Mr. Miller. 

THE COURT: Anything further? Mr. Schlosberg, do you have 
something further? 

MR. SCHLOSBERG: Yes. 
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BY MR. SCHLOSBERG: 

Q. Would your testimony be influenced if the question that Mr. 
Stewart asked you were to be prefaced by the remarks that this car 
while driving five to seven miles an hour was coming down an incline 
such as that. (Indicating) Would that have any effect on its stopping 
power or ability ? A. Well, yes, I would say yes because any time 
you go down a hill or anything, you gain -- well, momentum. | 

Q. In other words, the pressure brought upon these brakes 

would be greater, is that true? A. Yes, that is correct. 

Q. And if the brakes were in the condition that you described as 
being badly worn, they would be less able to stop coming down an incline 
such as that than on a straight level? A. You would have less brak- 
ing power. 

MR. SCHLOSBERG: Thank you. 

BY MR. STEWART: 

Q. We again come back to the miles per hour, whether it is ona 
level surface or up grade or down grade; don't we, sir? A. Right 
but this also -- metal to metal does not give you the stopping condition 
-- condition that you have with the asbestos lining on the shoe. 

Q. We understand that but we are still directing stopping power 
to the miles per hour. That is the way it is measured, is it not? 

A. Yes, that is correct. | 

MR. STEWART: Thank you. 

REDIRECT EXAMINATION | 
BY MR. INTRATER: | 
Q. This condition of the wearing out of the shoe lining,| is that 


something that could be caused by a sudden emergency or slamming on 
the brakes or is that something that results from continual usage of the 


brakes ? A. No, it is caused from wear. Daily use over a 


period of time. 


* 
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MARY T. O'DONOGHUE 
was called to the witness stand on behalf of the plaintiff, being duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. COLLINS: 
Q. Please speak so that everyone in the court room can hear you. 
State your name, please. A. Mary T. O'Donoghue. 
Q. And where do you live? A. 3133 Chestnut Street, Northeast. 
Q. Can you speak a little bit louder, please? 
How long have you lived in the District of Columbia? A. All my 


Q. And how old are you? A. 58. 

Q. Are you employed at the present time? A. Yes, lam. 

Q. And where are you employed? A. NASA, United States Gov- 
ernment. 

Q. That is NASA — National — A. Aeronautics and Space Ad- 
ministration. 

Q. And, now, directing your attention to November 11, 1960, were 
you involved in this accident which has been described previously on 
that day? A. Yes, I was. 

Q. And would you tell us where you were when that accident or 
collision occurred? 

A. I was sitting in my car behind the wheel. 

Q. And where was the car located? A. In one of the exits be- 
hind the building line in the parking garage. 

Q. And facing in what direction? A. Facing east. 

Q. Would that be towards 11th Street? A. Towards 11th Street. 


Q. And about what time had your car — had you driven your car 
to the garage that day? A. Yes, I did. 

Q. And about what time was it that you had taken it there? 
A. Oh, it was approximately 10:30 or quarter to 11 or so. © 


Q. Now, was anybody with you at that time? A. No, I was alone. 
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Q. And had you returned for your car when this incident occurred? 
A. Yes, I had returned to the garage to pick up my car. 
Q. And will you tell us whether or not your car had been delivered 


to you? A. Yes, it was. 


Q. And was the motor running at that time, the motor of your car? 


A. Yes, my motor was running because I was trying to get clear- 
ance to cross over the sidewalk into 11th Street to go home. | 

Q. And what kind of car were you driving at that time? A. It 
was a '55 Dodge. 

Q. Now, will you tell us in your own words just what happened at 
that time. A. Well, I was trying to get clearance to cross over the 
sidewalk into 11th Street and to go home, and there was quite a bit of 
traffic and pedestrians were walking back and forth and while I was 
waiting, I heard this terrible noise behind me, screeching, and I went 
to turn to the right and as I turned, I got this terrific bang on the right- 
hand rear bumper of my car. 

Q. And did you see where this car came from that struck you? 
A. No, I did not because my back was to the car. 

Q. Do you recall whether or not you had your brakes on at the 
time that this occurred? A. I don't —I am pretty sure I didn't have 
my hand brake on but I had my foot on the brake. 

Q. And what part of the other car struck your car? A. Well, 
it must have been the left front. | 

Q. Was there any damage to your car? 

A. Yes, it was. | 

Q. Will you please tell us what damage there was? <A. Well, 
the bumper was dented in some and the exhaust pipe was loon from the 
fastener, and there was a slight dent or so in the fender but the impact 


— the worst of it was on the bumper of the car. 
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Washington, D. C. 
June 29, 1965 
10:00 a.m. 

BEFORE THE HONORABLE RICHMOND B. KEECH, United States 
District Judge and Jury, trial resumed. 

* * * 

MARY T. O'DONOGHUE 

resumed the stand, previously sworn, was examined and testified 
as follows: 

* * 

CROSS-EXAMINATION 
BY MR. SCHLOSBERG: 

Q. Now, Miss O'Donoghue, from your testimony you stated that 
you were the second car which was hit. Is this true? <A. Well, to the 
pest of my recollection, I think we were both hit at the same time. 

Q. All right. Now, Mrs. Foster's vehicle was immediately be- 
hind yours, was it not? A. No, it was not. It was on my right. 


Q. On your right and wasn't the Foster vehicle hit first? A. No, 


from the way I saw things, of course, everything happening and my back 

was turned, but there appeared to me that we were both hit at the 
same time. 

Q. The damage to your car was not extensive, is that right? 
A. Well, the brunt of 'the damage was taken by the bumper. 

Q. The bumper? A. Yes, and I received it inside the car, the 
blow. 

Q. And the only damage to your car really was the tail pipe, ésa‘t 
this true? A. Yes. There was a dent in the bumper. 

Q. The bumper and the tail pipe was broken? A. That is right. 

Q. And after the accident, you left the garage on your own accord, 
did you not? A. Well, yes, you mean — 

Q. You drove out of there, right? A. That is right. 

Q. And you drove to Harpers Gasoline Station? A. That's right. 
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Q. And there you had them tie up the bumper, right? A. I had 
them put the car on a lift and to look under the car to see what damages 
had been done underneath and there was quite a bit of dirt shoved off 
the bottom of the car. | 

Q. Iam not talking about the dirt, Miss O'Donoghue. Ijam only 
talking about the repairs that you had which was the repair to a tailpipe, 
is that not right? A. That is right but it had to be put on a lift. 

Q. Miss O'Donoghue, now, the damage to your car came to $45.50, 
is that not right? A. Well, whatever the bill shows there. | 

Q. The bill that you introduced through your counsel was $45.50. 


A. That is right. 


| 
* * * * | 


* 
Q. Now, let me go back to November 11, 1960, if I may, and ask 
you, Miss O'Donoghue, during this period of time that you were still in 
the garage following the accident, did you see Capt. Crawford there? 
A. Well, that is almost five years ago but I did see the owner of the 


car but I mean, I wouldn't be able to remember if it was the same man 


or not. 

Q. All right. Now, did you observe that car which had come down 
the ramp and was in collision with several other cars as has been de- 
scribed, did you observe that car, a '57 Pontiac, after the accident ? 

A. Yes. | 

Q. And was it still on this first floor level, that is, where your 
car was and Mrs. Foster's car was? A. WhenI first saw it, Capt. 
Crawford's car, the right front fender was up against my — no, it was 
his left front fender, and it was up against the right rear bumper of my 
car, and the right front part of his car was in the young lady's car. 

Q. Now, did there come a time when you saw an employee of 

Kinney get behind the wheel of that car and drive it on the level 
of this first floor? A. Yes. 

Q. After this accident? A. Yes. 

Q. Did you see that employee back up the car and bring ittoa 
stop? A. I did. 
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Q. Did you see that employee drive that car forward and obvious- 


ly apply the brakes and bring the car toastop? A. I did. 

Q. Did you see that employee then drive that car down a ramp to 
a lower level? A. I saw him heading towards the ramp in the lower 
level. Now, whether he went down completely or not, I do not know be- 
cause at that time I think I walked away. 

Q. All right, but he was obviously checking in your presence and 
in the presence of others the brakes on this vehicle? A. That is cor- 
rect. 

Q. And the vehicle did stop on each occasion it was so tested? 

A. Yes, it did. 

* * * * * 

Q. Miss O'Donoghue, it is a fact that you heard the employee of 
this garage, namely, Charlie Blow, make a statement that there were 
no brakes? A. I did not hear any statement. 

Q. You did not hear that statement? A. I did not hear any 
statement to that effect. 

Q. Did you ever make a statement that you did? A. I did not. 

Q. Then I ask you to examine carefully this signature at the bot- 
tom of this page and ask you if this is not your signature? <A. This 
is my signature. 

Q. It is your signature? A. Yes. 

Q. Did you make the statement? A. I think my statement should 
be — 

Q. Now, wait a minute. There is no question pending. You can 
explain. Did you make a statement, Miss Mary T. O'Donoghue, states 
that Iam 53 years of'age. You made that statement? A. I did. 

Q. Anditistrue? A. Yes. 

Q. LI live at 3133 Chestnut Street, Northeast, Washington, D. C.? 
A. Yes. 

Q. Itistrue? A. Yes. 

Q. I live alone there? Isthattrue? A. Right. 

Q. Iam employed at the General Accounting Office at H Street, 
Northwest, Washington, D. C.? Isthattrue? A. Yes. 
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Q. On November 11, 1960, about 12:30 p.m., I went to the Kinney 
System Garage at 514 11th Street, Northwest, to pick up my car. 
A. That's correct. 

Q. They delivered my car to me and I entered the car? 
A. Right. | 

Q. And I was just going to pull out of the garage area when sud- 
denly I was hit on the right rear by what appeared to be a run away car. 
A. Right. | 

Q. Is that a true statement? A. That is true. 

Q. I heard some mention about the brakes of the car that hit mine. 
Did you make that statement? A. I did make that statement. 

Q. Youdid? A. Yes. | 

Q. Is itatrue statement? A. Yes, it is a true statement. 

Q. There was some mention about the brakes. Did you make that 
statement? A. I did make that statement. | 

Q. Now, could you please explain to me why it is your eee 
that everything in this statement is true — 

THE COURT: Now, Mr. Schlosberg, is your premise correct ? I 
understood your question to be no brakes. Do you want to qualify your 

statement ? 

MR. SCHLOSBERG: No, some mention about brakes, Your Honor, 
immediately following the accident. 

THE WITNESS: Someone in the garage mentioned brakes, that the 
car had no brakes, and I just — 

BY MR. SCHLOSBERG: | 

Q. Then youdid— A. Iwas just repeating what I had heard 
from someone. | 

Q. All right. But someone in the garage mentioned something 
about brakes. Who is that somebody? A. I don't know. | 

Q. Was it an employee of Kinney? A. I don't think go. 

Q. Wasn't it the driver of the car? A. No, the driver was taken 


out of that car and disappeared very quickly. I do know that.) 
| 
* * * 
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JOSEPH W. CRAWFORD 
was called to the witness stand on behalf of the Defendant Kinney, was 
duly sworn, examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SCHLOSBERG: 

Q. Capt. Crawford, on November 11, 1960, did you own a 1957 
Pontiac? <A. I did. 

Q. On that date, what was its mileage? A. I could not say. 

Q. Was it not 41,699 miles? A. It could have been. I cannot 

i 

Q. That car was owned by you? A. Yes. 

Q. And it was driven By you? A. Yes. 

Q. And did you drive that car from time — from the time you 
purchased it until the time of this accident? <A. Yes. 

Q. Did you buy that a new or used? 

A. New. : 

MR. SCHLOSBERG: Ihave no further questions, Your Honor. 

MR. COLLINS: Your Honor, if I may, I would like to ask some 
questions. y 

THE COURT: Yes. ydu certainly may, sir. 

CROSS-EXAMINATION 
BY MR. COLLINS: 

Q. Capt. Crawford, what was your — the extent of your daily 
average or weekly average foriving onthat car? A. At that timeI 
drove it one or tw? times a, week to the Pentagon from Falls Church 


and back home plus other ikcidental driving. 


Q. Would you like torestimate the approximate number of miles 
ina week? A. Oh, about a 100. 

Q. Now, Captain, did you drive this car to this garage on 11th 
Street in November, the 11th, 1960? A. I did. 

MR. SCHLOSBERG: Your Honor, I would object to any questions 
outside of the scope of the girect examination. 


79 


MR. COLLINS: Well, may I then, Your Honor, on behalf of my 
client ask either the — 

THE COURT: Do you wish to make him your own witness, sir? 

MR. COLLINS: All right, Your Honor. 

MR. SCHLOSBERG: Your Honor, I would object to any further 
testimony on the ground that the Plaintiff O'Donoghue has rested her 
case. 

THE COURT: I am assuming that this would be in the nature of 
rebuttal testimony. 

MR. COLLINS: That is exactly what it is. 

THE COURT: All right, sir. 

DIRECT EXAMINATION 
BY MR. COLLINS: 
Q. Now, where did you live at that time, Captain? A.| Falls 


Church, Virginia. 


Q. And do you know approximately how many miles that is from 
Washington? A. I don't know. I would guess it would be in the neigh- 
borhood of 15 miles. | 


Q. Now, Captain, when you came into Washington, about pee time 
was it? A. Mid-morning, perhaps around 10:30. | 

Ms And do you recall what the condition of the traffic was? 

- Quite heavy. 

THE COURT: Mr. Collins, let me interrupt you. Come to the 

bench. 
(Bench Conference.) | 

THE COURT: I may have confused you or you may have! confused 
me. I thought this was going to be rebuttal testimony. 

I should have asked Mr. Schlosberg if he has rested. 

MR. SCHLOSBERG: I haven't rested, Your Honor, yet. | 

THE COURT: I think he should do that, sir. 

MR. COLLINS: Do you mean that I — 

THE COURT: I am not cutting you off. 
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MR. COLLINS: I seefwhat you mean. 

THE COURT: Suppcse we let Mr. Schlosberg finish his case. 

It would be a more orderly {way of proceeding. Is that your feeling? 

MR. COLLINS: Yes., 

THE COURT: All right. 

(End of Bench Conference.) 

THE COURT: We wee excuse you, Captain, temporarily. 

Ladies and Gentlemen, we are dealing with a procedural matter. 

MR. SCHLOSBERG: jrour Honor, at this time, the Defendant 

Kinney rests. + 

THE COURT: Very well, sir. 

Do you wish to call tile Captain, sir? 

MR. COLLINS: Yes. 

MR. SCHLOSBERG: ‘Your Honor, may we approach the bench? 

THE COURT: Yes, sir. 

(Bench Conference.) 

MR. SCHLOSBERG: Your Honor, I would like to renew my objec- 
tion and state that any testimony which may be elicited in rebuttal, out- 
side of the scope of the dirlect examination, would be prejudicial inas- 
much as I think his testimony should be limited to that which he brought ~ 
out on his examination. . 

THE COURT: Mr. Schlosberg, merely because it is prejudicial 
is no bar if it be material and relevant. As I understand it, you have 
rested your case. Itiis prgper for the other side to bring in any testi- 
mony which would be in the nature of rebuttal. 

MR. COLLINS: That is the way I am proceeding, Your Honor, but 
I will have to be guided as { go along by Your Honor's rulings. 

THE COURT: I will rely on your good faith. 

(End of Bench Conference.) 
BY MR. COLLINS: 

Q. Now, Captain, when you proceeded from your home to the 

garage, did you have an occasion to stop at any stop lights? <A. Yes. 


. 
4 
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Q. And can you tell us approximately how many? A. | AsI 
recall, there are about 15 or 20 lights between Falls Church and 
downtown Washington. | 

MR. SCHLOSBERG: Your Honor, I would like to renew my ob- 
jection on the ground that this is outside of the scope of the direct ex- 
amination and it is not rebuttal because there was nothing like this 
brought up by us through Capt. Crawford. 

THE COURT: Come to the bench. 

(Bench Conference.) 

THE COURT: I don't think, Mr. Schlosberg, that this is limited 
to what this gentleman said on direct examination. 

MR. COLLINS: Your Honor, Mr. Schlosberg has adopted the testi- 
mony of the driver of the car and of the mechanic. 

THE COURT: Right. 

MR. COLLINS: As to the condition of the car and I am putting 
this on as rebuttal as to the — to show the condition of the car. 

THE COURT: If you are relating it to something which tends to 
explain or correct that which has gone before, it is proper. You have 
a right to deal with it as rebuttal if you stay within that. 

MR. COLLINS: Yes. 

MR. SCHLOSBERG: I take exception. 

THE COURT: All right. 

(End of Bench Conference.) 
BY MR. COLLINS: 

Q. Captain, can you tell us what the speed limits are from Falls 
Church to Washington? A. No, I cannot. 

Q. Well, now, as you travel along, did you have occasion to apply 
your brakes? A. Yes. 

Q. And did you have occasion to bring your car toa Comppeete 
stop? A. Yes. 

Q. Now, did you — did your brakes when you applied them, did 
that bring your car to a complete stop? A. Yes. 
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Q. Were they — were they operating normally? 

A. As far as I know. 

Q. Did you have any screeching or any unusual noise when you 
applied the brakes? A. No. 

Q. Will you state whether or not there was any indication as to 
whether there was anything wrong with the brakes? A. Not as far as 
I know. 

Q. Captain, were you in the garage after this incident occurred? 
A. Iwas. 

Q. Well, will you tell us whether or not you saw anybody operate 
the automobile after the collision? A. I did. 

Q. Will you tell us whether or not you saw any testing take place? 
A. I did. 

Q. And will you tell us what you observed? A. I observed the 
employee of Kinney get in my car, stop and accelerate and accelerate 
at a fairly rapid speed, apply the brakes and all four wheels locked 


leaving skid marks on the concrete inside of the garage. 
Q. Is that the total of what you saw? 
A. Itis — 


THE COURT: Did you intend to say something else? 
THE WITNESS: Subsequent to that it was driven — 
BY MR. COLLINS: 

Q. Go ahead. <A. Subsequent to that the same driver drove the 
car down another ramp from the ground level to the basement and at the 
bottom of that ramp there there is a block wall and he applied the brakes 
and stopped the car without hitting the wall. 

Q. Now, Captain, did you drive your car from that garage? 

A. I did. 

Q. Where did you drive itto? A. Falls Church. 

Q. Did you — will you tell us whether or not you had occasion 
to stop onthe way home? A. I did. 

Q. Did you encounter any difficulty in applying your brakes? 

A. I did not. 
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MR. COLLINS: Will you indulge me just a minute? 
THE COURT: Yes, sir. 
MR. COLLINS: No further questions. 
THE COURT: Mr. Intrater, do you have any questions? 
MR. INTRATER: No questions, Your Honor. 
CROSS-EXAMINATION 
BY MR. SCHLOSBERG: 


Q. Now, Captain, you saw the garage attendant or garage attend- 
ants pump those brakes after the brakes failed, didn't you? A. No, 


I did not. | 
Q. You did not? You were present when this was done, were you 


not? A. When what was done? 

Q. Pumping of the brakes after the brakes failed? A. Iam 
not aware that the brakes were pumped. 

THE COURT: Did you see anyone pump the brakes? 

THE WITNESS: I saw no one pump the brakes. 

BY MR. SCHLOSBERG: 

Q. Captain Crawford, you know as a matter of fact that Bee 

brakes were defective and worn, don't you? <A. I know nothing of the 


kind. 


Q. Those brakes were in fact repaired, were they not? A. Yes, 
| 


I- 
THE COURT: Come to the bench. 
(Bench Conference.) 
THE COURT: Mr. Schlosberg, you shock me. We have dealt 
with this thing throughout this case, and we specifically said that the 
matter of subsequent repairs was not admissible except for one pur- 
pose and that was not admitted in this case, sir. You have now injected 
it, Mr. Schlosberg. | 
MR. SCHLOSBERG: Your Honor, I am fully aware of the repre- 
sentation made before but that only took us to that point. 
Now, I have done this on the basis of the case Giant against Fine 
and in that case — 


84 


THE COURT: Let md say this to you, Mr. Schlosberg: When we 
have an understanding with founsel, I expect counsel to adhere to it and 
when he is going to depart from it, courtesy demands that he come to 


the bench for that purpose, sir. 

We have the Court of ‘Appeals for my errors. 

MR. SCHLOSBERG: Well, if I am wrong, I am terribly sorry. 

THE COURT: You have injected something into this case which 
might be prejudicial to the plaintiffs. 

What is your pleasure, Gentlemen? 

MR. COLLINS: Your Honor, of course, I think it is improper but 
I am not going to ask for a fnistrial. 

THE COURT: Do you wish me to say something to the jury? 

MR. INTRATER: May I get into this? If Your Honor please, the 
question was asked but I didn't hear any answer. 

THE COURT: I think you are mistaken, sir. We will check the 
record but he said Yes something. 

(The record was checked) 

MR. INTRATER: I strongly recommend that Your Honor instruct 
the jury to disregard it. 

MR. COLLINS: I join in that, Your Honor. 

THE COURT: I will do that. 

MR. SCHLOSBERG: I would like to take an exception to this. 

THE COURT: All right. 

(End of Bench Conference.) 

THE COURT: Ladies and Gentlemen, there was a question put 
and an answer thereto which under the ruling of this Court was errone- 
ous, namely, the Captain was asked if there were repairs to the brakes 
subsequent to the accident. {n this Court's judgment, that was not ad- 
missible and the reason being, to permit the use of subsequent repairs 
would be against public policy. 

A repair may be made for many purposes. We are interested in 
whether or not the brakes were defective then and not as determined 
from subsequent repairs but whether they were defective at the time 
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the car was brought to this garage and not only whether they were de- 


fective but whether the owner, the Captain, in this instance, had notice 
thereof, actual or constructive and subsequent repairs has nothing to 
do with this and so the question and the answer is out, Ladies and 
Gentlemen. 

Anything further, Gentlemen? 

Have you anything further, Mr. Schlosberg. 

MR. SCHLOSBERG: Nothing further, Your Honor. 

MR. INTRATER: I would like to ask one question. 

REDIRECT EXAMINATION 
BY MR. INTRATER: 

Q. Captain, you were previously asked,if you operated your brakes 
after leaving the scene of the accident and you testified that you did, and 
you also testified that you saw nobody at the scene pump the brakes. 

Now, when you were driving away, and you applied the brakes, 

did you pump the brakes in order to get them to operate? A. As far 


as I know, I did not. 
* 


[Filed July 6, 1965] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


FROSENE FOSTER, et al., 


Plaintiffs 


vs. CIVIL ACTION NO. 446-62 


KINNEY OF D. C., INC., et al., 


Defendants. 


MOTION FOR NEW TRIAL 


Comes now the plaintiff, Frosene Foster, by and through her 
attorneys, and moves that this honorable court grant a new trial as 
to the defendant Crawford, and as grounds therefore states as follows: 

1. There was sufficient evidence to submit to the jury the issue 
of said defendant's negligence. 

2. There was sufficient evidence to submit to the jury that de- 
fendant had notice of the defective condition of his brakes. 

3. In order io hold said defendant liable it was, in fact, unnec- 
essary to show notice as to the condition of the brakes. 

4. Since this case is to be tried again as to the other defendant, 
both defendants should be required to appear before the court at the time 
of new trial. 

5. Such other grounds as may be urged at time of argument. 

WHEREFORE, plaintiff prays that the court grant a new trial as 
to the defendant Crawford. 

| BRICK AND INTRATER 


By: /s/ Samuel Intrater 


Attorneys for Plaintiff Frosene Foster 
x *e * 


[Certificate of Service] 
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MEMORANDUM OF POINTS AND AUTHORITIES | 


The court will recall the testimony of the mechanic, Miller: He 
stated, first of all, that the brake linings had completely worn away, 
leaving only the metal brake shoe to press against the metal brake drum, 
which did not give effective braking power. He further testified that 
said shoe and drum were scored, indicating friction between the two. 

He further testified that the wearing away of the lining was not a sudden 
occurrence but the result of long usage. He stated that in his experience 
the minimum mileage after which the lining wore away was 9,000 mniles, 
and that the average was 18,000 to 20,000 miles. He stated that during- 
the period of time the lining was being worn the brake pedal would have 
to be depressed further and further towards the floor in order to operate 
the brakes and that with brakes in the condition as those involved herein 
the pedal would have to be depressed all the way to the floor. In addition, 
he stated that said metal shoe pressing against the metal drum would 
have emitted a rasping or shrieking sound from the brakes. 

Plaintiff submits that this evidence was sufficient to show — at 
the least — constructive notice to the defendant. Certainly over a long 
period of time he should have notived that he had to depress the brake 


pedal farther and farther, and he should also have heard the screeching 


sound, 

In the case of Ravin v. Hanson, 142.A.2d 830, the accident was 
caused by brake failure. Only several weeks before the brakes had 
been inspected and additional brake fluid added. On the date of the 
accident plaintiff noticed that "the foot brake was not as high as it was 
before." As he started down Massachusetts Avenue, N.W., in Washing- 
ton, D.C., his vehicle picked up speed and his brakes failed. The court 
held "from appellant's testimony that just before he started down the 
incline he thought the foot brake was not as high as before and the car's 
recent history of brake trouble the trial judge could have inferred that 
the appellant knew or should have known that the brakes were not func- 
tioning. properly." It should be noted that in that case there was just 
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one incident of brakes "not as high as before," whereas in our case 


the testimony of the mechanic indicated that over a protracted period 
of time the brake pedal was getting lower and lower until finally it 


reached the floor. 

In a Maryland case, Sothoron v. West, 26A. 2d 16 involving brake 
failure it was held that eviderce of such failure made a prima facie 
case for the jury and put the defendant to proof that he had made rea- 
sonable inspections of the brakes and that this was a sudden failure 
without warning. The court further ruled, at page 18: "Defective brakes 
are obvious because they can be detected by the simple pressure of 
the foot. The test is so simple that anyone can make it." The court 
further stated at page 17: 'In some States having similar statutes — 

(The Maryland statute concerning brakes is Similiar to that of the District 
of Columbia) — it has been held that driving with defective brakes is 
negligence per se. . . The better and more general rule, however, seems 
to be that failure of brakes to operate makes only a prima facie case 
which the driver may defend by showing proper inspection and sudden 
failure without warning." 

Plaintiff further submits that since the District of Columbia 
Traffic Regulations — see §142 (1) — requires that all brakes be 
maintained in good working order and since the evidence showed that 
these brakes were not so maintained it was not even necessary to show 
notice to defendant that his brakes were defective. It was incumbent 
upon him to keep them in good running order. (See Ross v. Hartman, 

139 Fed. 2d 14, 78 App. D.C. 219). In this regard plaintiff also refers - 

to Charles Systems, Inc. v. Juliano, 62 App. D.C. 283, 66 F. 2d 931, in 
which the owner of the vehicle was held liable for defective brakes without 
any mention at all that the owner had notice of such condition. 

Finally, since the matter must be retried again in any event as to 
the other defendant, plaintiff submits that in all justice it would be appro- 
priate to have both defendants appear before the new trial court for 
determination of negligence of both or either. 


BRICK AND INTRATER 


By: /s/ Samuel Intrater 
OK Ok 


[Filed July 8, 1965] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


FROSENE FOSTER, et al ) 
my ) | 
ae) CIVIL ACTION NOS, 446-62 
vs. ) 2968-61 
KINNEY OF D.C., INC., et al (Consolidated for Trial) 
Defendants ) 


MOTION FOR REHEARING AND RECONSIDERATION OF 
JUDGMENT ENTERED AND FOR NEW TRIAL 

The defendant, Kinney of D.C., Inc., by and through its attorneys, 
Jacobs & Schlosberg, moves this Honorable Court for an Order granting 
a rehearing and reversal of the verdict and judgment for defendant, 
Joseph W. Crawford, against this defendant, Kinney of D.C., Inc., on 
the cross-claims in each of the above cases, by direction of the Court 
on June 30, 1965. The defendant, Kinney of D.C., Inc., further moves 
this Honorable Court for a new trial as to the defendant, Kinney of D.C., 
Inc., on its cross-claim against the defendant, Joseph W. Crawford, and 
as grounds therefore states as follows: 

1. The Court erred in directing a verdict for the defendant, 
Joseph W. Crawford, against the defendant, Kinney of D.C., Inc., on the 
cross-claims for contribution in each of the above cases. 

2. There was ample evidence to submit the question of negligence 
on the part of the defendant, Joseph W. Crawford, to the jury. 

3. There was sufficient evidence to submit to the jury that de- 
fendant, Joseph W. Crawford, had actual or constructive notice of the 
defective condition of his brakes. | 


4. Since this case will be tried again, the defendant Joseph W. 
Crawford, should be required to appear and be present as damed de- 
fendant at the new trial thereof. z 
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5. And for such other grounds and reason as may be advanced at 
the time of the hearing of this Motion. 

WHEREFORE, the defendant, Kinney of D.C., Inc., prays that the 
Court grant its Motion for Rehearing and Reconsideration of the Judg- 
ment entered, and grant a new trial as to its cross-claim against the 
defendant Crawford. * 

JACOBS & SCHLOSBERG 


/s/ Hubert M. Schlosberg 
Attorney for Defendant, Kinney of 
D.C., Ine. 


* * 


[Filed July 8, 1965] 


POINTS AND AUTHORITIES IN SUPPORT OF MOTION 
FOR REHEARING AND RECONSIDERATION OF 
JUDGMENT ENTERED AND FOR NEW TRIAL 


Rule 59 F.R.C.P. 
Ravin v. Hanson, 142A. 2d 830 
Sothoron v. West, 26A. 2d 16 


Charles Systems, Inc. v. Juliano, 62 App. D.C. 283, 66 F. 2d 931 


In addition to the aforesaid authorities cited herein, this Honorable 
Court will recall the testimony of the co-defendant Crawford, wherein 
he stated that he purchased the said automobile new in 1957 and was in 
the full custody and control of the same until the date of the accident 
in question. He further testified that he was the sole operator thereof 
continuously during this period of time. Consequently, it is respectfully 
submitted that the defendant Crawford had ample and sufficient notice 
that the brakes on said vehicle were in fact defective. The testimony of 
Captain Crawford, together with the testimony of the mechanic Miller, 
was more than ample evidence to permit the question of negligence to 
go to the jury for its determination. 

Respectfully submitted 
JACOBS & SCHLOSBERG 


/s/ Hubert M. Schlosberg 
Attorneys for Defendant, Kinney of 
D. C., Inc. 


[Filed July 9, 1965] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
MARY T. O'DONOGHUE ) 
Plaintiff 
Vv. ) 
) 
KINNEY OF D.C., INC. ) Civil Action No. 2968-61 
and ) | 
JOSEPH W. CRAWFORD 
Defendants ) 
) 
) 


MOTION FOR A NEW TRIAL 


Comes now the Plaintiff, Mary T. O'Donoghue, by and through her counsel, 
and hereby moves this Honorable Court to grant a new trial as to the 
Defendant Crawford and as grounds therefor states the following: 
1. The testimony of the mechanic, Mr. Miller, and the driver 
of the car, Mr. Blow, created clear issues of fact both as to negligence 
and as to proximate cause which should not have been withdrawn from 
the jury. | 
2. Sufficient evidence was introduced to show that Defendant 
Crawford knew or should have known that his vehicle had defective or 
faulty brakes when he turned it over to Defendant Kinney. 
3. Plaintiff respectfully refers to the Points and Authorities in 
Support of this Motion and prays that they be read as a part hereof. 
WHEREFORE, Plaintiff moves that the Court grant a new trial 
as to the Defendant, Crawford. 


/s/ Dennis Collins 


Attorney for Plaintiff 
* ke ok 


[Certificate of Service] 
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POINTS AND AUTHORITIES IN SUPPORT OF 


PLAINTIFF'S MOTION FOR A NEW TRIAL 


7 
1. The sole question presented by the instant motion is whether 


or not, at the close of Plaintiff's case, there was no evidence upon 
which reasonable men could base a verdict in favor of the Plaintiff 
‘agttinst the Defendant Crawford. In ruling on this question, the evidence 
must be viewed in a light most favorable to the Plaintiff, and the Plain- 
tiff must be given the full effect of every legitimate inference therefrom. 
Stutler v. Heflin, 46 F. Supp. 339. 

2. The driver, Mr. Blow, testified that he experienced a total 
brake failure as he drove this car down the ramp. From this testimony 
alone, a jury could infer that Defendant Crawford entrusted a faulty and 
defective vehicle to Defendent'Kinney. The weight to be accorded to this 
statement is for the jury. 

3. However, there is a great deal more evidence than a simple 
allegation of brake failure. There was concrete evidence from the 
mechanic, Mr. Miller, who testified that three days after the accident 
these brakes were, in fact, foind to be bad. The linings were completely 
worn away, a gradual process, leaving a metal-to-metal condition be- 
tween brake drum and brake shoe. Further, objective and uncontradict- 
ed evidence proved that this condition had existed for some time. Scor- 
ing was found on the brake drum and brake shoe as a result of their 
continued metal-to-metal friction. 

Upon considering that the above faulty condition was one which 
would manifest itself by a steady need to increase the pressure on the 
brake pedal to depress it further and by a rasping sound from the metal- 
to-metal pressure, it cannot be said that a jury could not have inferred 
that Defendant Crawford must have known or should have known of this 
defective condition, but he negligently failed to correct it and he negli- 
gently failed to warn Defendant Kinney of it. 
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4. It was premature to direct a verdict in favor of Defendant 
Crawford at the close of the Plaintiff's case. The evidence cited above 
was sufficient to support an inference of brake failure and to raise a 


prima facie case of negligence. Sothoron v. West, 26 A.2d 16; Currie 

v. United States, 312 F.2d 1. The jury was entitled to hear the defend- 
ant's proof and decide whether he should have known of the defect and 
whether he took adequate precautionary measures. See Charle s Systems, 
Inc. v. Juliano, 62 App. D.C. 283, and Ravin v. Hanson, 142 A/2d 830. 


/s/ Dennis Collins 
Attorney for Plaintiff 


* OK 


[Filed July 13, 1965) 


IN THE UNITED STATES DISCTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
FROSENE FOSTER, et al., 
Plaintiffs 
Vv. 
KINNEY OF D.C., INC., et al, | 


) 

) Civil Action No. 446-62 

) | 
) 
Defendants Civil Action No. 2968-61 
MARY T. O'DONOGHUE ) (Consolidated for tri 
Plaintiff ) 
) 
Vv. ) 
) 
) 


KINNEY OF D.C., INC., et al. 
Defendants 


MEMORANDUM OF DEFENDANT, CRAWFORD, IN OPPOSI 
TO MOTION OF PLAINTIFF, FOSTER, FOR A NEW TRIAL 
IN OPPOSITION TO MOTION OF PLAINTIFF, Spe NOE 
A NEW TRIAL AND IN OPPOSITION TO THE CO-DEFENDA 
MOTION FOR. REHEARING AND ELON EE EEN OF JUDG- 
MENT ENTERED AND FOR NEW ‘TRIAL 


For the most part, the motion of the two Plaintiffs and the motion 
of the Co-Defendant can be treated by a single argument on behalf 


of the Defendant, Crawford. At the outset, however, it is worth noting 
that in the motion filed'on behalf of the Plaintiff, Foster, for the very 
first time a suggestion is made, ‘In order to hold said Defendant 
(referring to Crawford)liable, it was, in fact, unnecessary to show 
notice as to the condition of the brakes." There was never any such 
question raised at any time during the trial and in fact, the record 
contains sévéral instances where Plaintiffs’ counsel, as well as counsel 
for the Co-Defendant, agreed, in response to the Court's inquiry, that 

in order for the Defendant, Crawford, to be liable, there must be com- 
petent evidence that the brakes on his vehicle were defective and that 

he had notice and knowledge of such condition and it follows, delivered 
his vehicle to the co-defendant bailee without any warning. This was 

the contention of the parties made, as spelled out in the Pretrial Order. 
It is to be recalled of course, that as Plaintiffs were nearing the con- 
clusion of their evidence (in the principal case), the Court inquired of 
counsel as to the authorities upon which counsel relied in support of 
their respective positions. At this point, counsel for the Defendant, 
Crawford, took the position that since this accident occurred on private 
property, the provisions of tae Financial Responsibility Act for the District 
of Columbia were inapplicable and that Plaintiffs’ reliance upon the mere 
fact of ownership of the vehicle in Crawford would avail them naught. 
Further, at this time, counsel for the Defendant, Crawford, submitted 
several citatims of authorities to the Court just prior to the adjourn- 
ment for the weekend. It id believed fair to state that the Defendant 
Crawford's counsel's response to the Court's inquiry resulted in Plain- 
tiffs then realizing their predicament and with the aid of the Co-Defend- 
ant, Plaintiffs went forward on the following Monday with the introduc- 


tion of evidence through wit esses, whom they had not planned on using 


and as to whom they had ndt given notice, pursuant to the requirements 
of the Pretrial Order. i 
3 
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In the course of the testimony of Mrs. Frosene Foster, Plaintiff, 
she testified that while seated in her car and just about ready to pull 
off from the garage, she heard a screeching, which was "brakes or 
whatnot," saw the car of Crawford coming down the ramp and it was 


coming very rapidly and the collision followed. Mrs. Foster was pressed, 


upon cross-examination by counsel for the Co-Defendant, as to whether 
the screeching which she heard as the car came down the ramp was the 
screeching of the tires, which she had previously indicated was the 
probability, when so questioned in her pretrial deposition (Pg. |12) but 
the witness would not concede this. Plaintiff Foster then offered the 
testimony of Charles Blow, the garage attendant who was operating the 
vehicle of Crawford at the time of the accidents. Mr. Blow described 
how he had gone up the ramp to get this automobile, which was in park- 
ing stall #302; that he entered the car and started the motor and then 
started to pull out in a forward direction from the parking space. Asa 
routine measure, he applied the brakes and stopped the car and the brakes 
appeared to be good; that he then drove the vehicle towards the ramp and 
stopped the vehicle at the top of the ramp without any difficulty; that he 
then started driving down the ramp leading to the second floor but when 
about one-half way down, he had to stop the vehicle, on the decline, be- 
cause another vehicle was coming up the ramp. Having stopped the 
vehicle without any difficulty, he backed the vehicle up the ramp and per- 
mitted the car coming up the ramp to drive up to the third floor and park. 
He then again started down the ramp and when driving down the ramp, at 
5-7 miles per hour and about midway between the second and third floors, 
he depressed the foot pedal and found that it went all the way to the floor 
and he had no brakes. 

He specifically testified that when he reached the second floor 
level, there was no reason why he could not have turned from the ramp 
onto the second floor but instead, he continued on down the ramp, ap- 
proaching the first floor but just at the last turn, before arriving at the 
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first floor, he headed the ee into a wall and struck the wall nearly solid 


with the full front of the Crawford vehicle but that the car bounced off the 
wall, struck an automobile then parked on the ramp between the first and 
second floors and continued on, striking against the two vehicles of the 
Plaintiffs. 

This witness, who was called as a witness by the Plaintiff, Foster, 
and whose testimony was adopted by the Plaintiff, O'Donoghue, and later 
by the Co-Defendant, Kinney, rendered testimony which was binding upon 
the Plaintiffs, as well as the Co-Defendant. No one of them contended he 
was being called under the provisions of Rule 43(b) and no one of them can 
now be heard to argue that his testimony was incredible, in whole or in 
part. This same witness indicated there was no rasping or screeching 
of the brakes at any time that he applied same. 

Plaintiffs and the Co-Defendant argued that the testimony of the 
mechanic, Donald Miller, lent support to the contention that factual issues 
were created with respect to the question of liability as to the Defendant, 
Crawford but this contention is not borne out by an examination of Mr. 
Miller's testimony. First, it must be borne in mind, that Mr. Miller 
first examined a portion of the braking system of the Crawford vehicle 
on November 14, three days after the accident happened. In the interval 
between the accident and this inspection of November 14, the car had been 
driven to the garage at which Miller worked, on November 12 and an esti- 
mate obtained for the body camage done to the vehicle. On the 14th, when 
he observed this vehicle, he was unaware of the mileage on the vehicle 
and at first stated that he inspected the braking system on one wheel only 
but later on in his testimony, did indicate that at the time of his inspection, 
he did see the brake shoes dnd the drums on both front wheels. He never 
saw the brake shoes, the lining thereon or the drums on the rear wheels. 
He did indicate that when brake shoes are devoid of lining and thus metal 
is being applied to metal in a braking operation, that there would be a rasp- 
ing or scraping but on several occasions, he testified, in response to ques- 
tions, that even in the instarice where all brake shoes of a vehicle were without 
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lining, and the application of brakes amounted to an application of metal 
against metal, that a vehicle could be stopped if operated at a reasonable 
speed and he specifically testified that brakes of such a character would 
stop a vehicle when traveling 5-7 miles per hour. 
During the course of cross-examination of the Plaintiff, Mrs. Mary 
O'Donoghue, she testified that she observed the Crawford automobile follow- 
ing the accident, it being driven by another employee (another than Blow) 
of the garage; that this Kinney employee backed the automobile up and 
stopped the car by application of the brakes and then drove the car for- 
ward towards the ramp leading down to the basement and then again ap- 
plied the brakes before entering onto the ramp and brought the car toa 
complete stop. She further observed that this testing caused/ brake marks 
to be laid down on the pavement of the driveaway on which the test was 
being conducted; further, that she saw nothing or heard anything unusual 
with respect to the operation of the vehicle and the application of the brakes 
at that time. 
This was the posture of the evidence at the time the Court properly 
directed a verdict against the Plaintiffs in favor of the Defendant, Crawford. 
Thereafter, in the course of the presentation of the Co-Defendant's case, 


Captain Crawford was placed on the stand and unequivocally denied there 
was anything wrong with his vehicle and specifically denied that there was 
anything wrong with the brakes, to his knowledge, at the time he delivered 
this car to Kinney's employee on November 11. He described driving the 


vehicle from his home in Virginia through existing heavy traffic, once he 
arrived in the city limits and that there were some 23 stops lights which 
he was caused to pass in the course of this travel. When first starting out 
from his home, he was in a 30-mile zone. He had occasion to use the 
brakes and they were working properly, as was the brake pedal. Following 
the accident, his car was tested in his presence by a garage employee and 
the car was stopped upon application of brakes. He drove the car home 
from the garage over the same route that he had traveled in'coming to the 


98 


garage and the brakes functioned properly and he had no difficulty. He 
continued to use the car over the weekend and he had no difficulty with 
the brakes. ; 

Following the conclusion of this testimony, with all the evidence 
then being in, to be offered by Plaintiffs and Co-Defendant, the Court 
again properly directed a verdict in favor of Defendant, Crawford, on 
the cross-claim. The Defenjant, Crawford, took the position that the 
direction of verdicts in his favor on the Plaintiffs' cases actually ter- 
minated the litigation as a whole with respect to him and that the Court 
should have dismissed the cross-claim at the conclusion of the Plaintiffs’ 
cases. The Defendant, Crawford, still believes this to be the law, pre- 
dicated upon the definition ot contribution as expressed throughout the 
opinions of the United States Court of Appeals for the District of Columbia 
Circuit, in particular, iin the cases of George's Radio v. Capital Transit, 
75 U.S. App. D.C. 187, 126 F.2d 219; Knell v. Feltman, 85 U.S. App. 

D.C. 22, 174 F.2d 662; Yellow Cab Co. v. Dresdan, 86 U.S. App. D.C. 

327, 181 F.2d 626. However, it is the Defendant's position at this point, 

in light of the present posture of the matter, that it is his desire to support 
the direction of the verdict in his favor on the cross-claim and that there 
is no need, at this point, for the Court to reconsider its ruling as to the 
Co-Defendant, Kinney and its cross-claim. 

In the several motion? filed by the Plaintiffs and the Co-Defendant, 
reliance is placed by them upon the cases of Charles Systems, Inc. v. 
Juliano, 62 App. D.C. 283, 66 F.2d 931, Currie v. United States of 
America, 312 F.2d 1; Ravin v. Hanson, 142 A.2d 830; and Sothoron v. West, 
26 A.2d 16. These authorities can be treated collectively in this response 
inasmuch as the accidents involved in each of the cases occurred on 
public highways and in each of the opinions, the Courts refer to appli- 
cable traffic regulations and requirements thereunder and/or statutes 
controlling the braking power on the given vehicle. In addition, in each 
of these cases, with the exception of Charles Systems, Inc. v. Juliano, 
there was evidence presented to the Court reflecting a history of difficulty 
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with the brakes on the given vehicle and/or recently attempted repairs 
to the braking system. In the case of Charles Systems, Inc. v. Juliano, 
cited supra, the Court's conclusion that a jury issue had been created 
with respect to the car rental system owner was predicated upon the 
requirements of the District of Columbia Traffic Regulations, tests 
made at the scene of the accident by a police officer and most note- 
worthy, apparent testimony given by the president of the car rental 
system of the conduct of tests that he had made himself on the brakes 
of the car just before it commenced the trip on which the accident oc- 
curred. For each and all of these reasons, the authorities cited by 
Plaintiffs and Co-Defendant are clearly distinguishable. 
Neither the provisions of the Financial Responsibility Act nor the 
Traffic Regulations of the District of Columbia are applicable) in the in- 
stant-case and Plaintiffs and Co-Defendant, by their own concessions 
in the record, agree that they were proceeding under a theory of common 
law negligence against the bailor, Crawford, in this case. Thus, as stated 
in Nash v. Holzbeierlein & Sons, Inc., 68 A.2d 403, the law in this juris- 
diction is: 


"For while the rule is clear that the negli- 
gence of a driver may be imputed to the owner of the vehicle 
when the driver is the agent or servant of the owner, the neg- 
eligence of a bailee is ordinarily not so imputable, unless 
made so by statute. This is the common law ruled and governs 
here, even though in certain circumstances, as where the work 
entrusted to an independent contractor was hazardous, the 
contrary has been held." 


In National Trucking & Storage Co. v. Driscoll, 64 A.2d)304, 
which case involved an accident occuring within the District of Columbia, 
the Municipal Court of Appeals for the District of Columbia, in discuss- 


ing existing law relating to bailor-bailee and the Financial Responsi- 
| 
bility Act, stated as follows: 


"The prevailing present rule in most of the 
states as well asinthe Federal courts, absent statutory) pro- 
visions to the contrary, is that a bailee's contributory negli- 
gence is not a good defense to a bailor's action for damages 
against the third party. The basis of decisions establishing 


this rule has been that a bailee is not his bailor's ser- 
vant or agent, that the bailor was not in control of the 
car, even vicariously, at the time of the accident, and 
hence that the bailor is not responsible in damages to 
third persons injured the bailee's careless use of 
therautomobile." # 


Continuing on in its opinion, the Court then quoted from the Auto- 
mobile Financial Responsibility law enacted inthe District of Columbia 
and applicalbe to any motor vehicle being operated upon the public 
highways and stated further,’at page 305: 


"Before the passage of this statue, it was 
the settled law in the District of Columbia that the owner 
of an automobile was not liable for damages negligently 
caused by another in the use of the automobile for the other's 
purposes and not on owner's business." 


It is noteworthy that npne of the parties to this action presented, 
during the trial or since the trial, any authorities to support the position 
that the Financial Responsibility Act and/or the Traffic Regulations 


were applicable to this cause. 
The Defendant, ee urged the Court to direct a verdict in 


his favor in each instances where the Court so acted on the basis of that 
line of cases decided in the United States Court of Appeals for the District 
of Columbia Circuit whereinf the obligation of the Plaintiffs to establish © 

a prima facie case (and the Co-Defendant's similar responsibility), in- 
cluding the decision of the Court in Capital Transit Co. v. Gamble, 82 

U.S. App. D. C. 57, 160 F.2dj283, where it was stated at page 58: 


"When a plaintiff produces evidence that is 
consistent with a hypothesis that the defendant is not neg- 
ligent, and also with one that he is, his proof tends to estab- 
lish neither."" (Authorities cited) 


Further, the Court stated at page 58: 


"But where, as here, the evidence as to pri- 
mary negligence produced by the plaintiff is so weak that to 
submit it to a jury would be to allow them to speculate as to 
the defendant's negligence the question of contributory neg- 
ligence does not enter and the court should rightfully exercise 


its lawful discretion and withhold that evidence from the 
jury. Appellant's motion for a direct verdict made at | 
the conclusion of the evidence should have been granted." 


Such expressions directed to the requirements of proof'con- 
tinue to be the law in the District of Columbia, as evidenced in the 
decision in Penna, Railroad v. Pomeroy, 99 U.S. App. D.C. 272, 239 
F.2d 435, where it is stated,at page 281: 


"It is axiomatic that, to prevail in a neg- 
ligence case, a plaintiff must prove sufficient facts, not 
only to warrant an inference of negligence, but also to | 
justify an inference that such negligence was proximately 
related to the injury or death. (Cases cited) .... As we 
stated in Collins v. District of Columbia, 1931, 60 App. 
D.C. 100, 102, 48 F.2d 1012, 1014: 'The causal connection 
between the accident and the negligence of the defendant must 
not be left to mere conjecture or supposition.’ " 


Again, in the case of Safeway Stores, Inc., v. Preston, 106 U.S. 
App. D.C. 114, 269 F.2d 781, in ruling upon a petition for rehearing, 
the Court made abundantly clear that the rule as set forth above in 
Capital Transit Co. v. Gamble, cited supra, continues to be the law in 
the District of Columbia and quoted from Penna. Railroad v. ‘Chamber- 
lain, 1933, 228 U.S. 333, 339, 53 S. Ct. 391, 393, 77 L.Ed, 819: 


"We, therefore, have a case belonging to that 
class of cases where proven facts give equal support to each 
of two inconsistent inferences; in which event, neither of them 
being established, judgment, as a matter of law, must go a- 
gainst the party upon whom rests the necessity of sustaining 
one of these inferences as against the other, before he is 
entitled to recover. * * *" 


It is the recollection of counsel for the Defendant, Crawford,that 


the Court, in passing upon the several motions for directed verdicts, 
expressed the view that the evidence as presented was insufficient to 
establish negligence and/or notice and that to submit the case in its 
then-posture to the jury would be to invite speculation and conjecture 
and further, should the jury return a verdict against the Defendant, 
Crawford, that the Court would be compelled to set it aside and enter 


judgment in his favor and for those several reasons, each of the 
motions as made was granted. 
oe * * * * 
GALIHER, STEWART & CLARKE 


By: /s/ William E. Stewart, Jr. 


Attorneys for Defendant 
* ok 


[Certificate of Service] 


[Filed July 29, 1965] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MARY T. O'DONOGHUE ) 
Plaintiff 

vs. ) Civil Action No. 2968-61 
) 
) 
) 
) 


JOSEPH W. CRAWFORD and 
KINNEY OF D.C., INC. 


Defendants 


MOTION FOR ENTRY OF FINAL JUDGMENT 

Comes now the defendant, Kinney of D.C., Inc., by and through its 
attorneys and moves that this Honorable Court make a specific finding 
that there is not just cause for delay anddirect the entry of a final 
judgment in favor of defendant Crawford, and as ground therefor 
states as follows: 

1. That on June 30, 1965, this Court entered a direct verdict 
in favor of defendant Crawford on the Cross-Claim of the defendant, 
Kinney of D.C., Inc. 

2. That pursuant to Rule 54 (b) of the Federal Rules of Civil 
Procedure, under such circumstances the direct verdict in favor of 
defendant Crawford is not a final order or judgment but is subject to 


revision at any time. That under such circumstances, defendant, Kinney 


of D.C., Inc., is unable to appeal-from said order. 

3. That plaintiff's claim against Kinney of D.C., Inc. has not 
been yet determined, a Mistrial having been declared upon failure of 
the jury to reach a verdict. Considering the aforementioned Mistrial, 
the ends of justice would be best served if defendant, Kinney of D.C., 
Inc., could obtain an appellate ruling as to the liability of defendant 
Crawford so that if the Court of Appeals should reverse the ruling of 
this Honorable Court, trial as to the plaintiffs’ claim and trial as to 
the defendant, Kinney of D.C., Inc.'s Cross-Claim could be heard at 
the same time. 

4. That Rule 54(b) provides that upon an express determination 
by the Court that there is no just reason for delay and an express 
direction for the entry of judgment, a final judgment may be entered 
with regard to one of the several defendants. | 

WHEREFORE, Defendant, Kinney of D.C., Inc., prays that this 
Court make such an express determination that there is no just cause 
or reason for delay, and direct entry of final judgment as to the defen- 
dant, Joseph W. Crawford. | 


/s/ Stephen H. Galt 
Attorney for Defendant, Kinney of 


[Certifice of Service] 


POINTS AND AUTHORITIES IN SUPPORT OF 
MOTION FOR ENTRY OF FINAL JUDGMENT 

Rule 54(b), Federal Rules of Civil Procedure. 

Schnur and Coman, Inc. v. McDonald, 328 F. 2d 383. 

Funkhauser v. New York, 312 F. 2d 383. 

Pons v. Republic of Cuba, 288 F. 2d 879, 110 U. S. App. D. C. 67. 


[Filed July 29, 1965] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


FROSENE FOSTER, and, ) 
SIDNEY FOSTER, i ) 
Plaintifft 
| x Civl Action No. 446-62 
vs. ‘ ) 
JOSEPH W. CRAWFORD, et bi, , 
) 


Defendants. 
t 
MOTION FOR ENTRY OF FINAL JUDGMENT 

Come now the ere Frosene Foster and Sidney Foster, by 
and through their attorneys dnd move that this Honorable Court make 
a specific finding that there js not just cause for delay and direct the 
entry of a final judgment in favor of defendant Crawford, and as grounds 
therefore state as follows: 

1. That on June 28, 1965 this court entered a direct verdict in 


5 
favor of defendant Crawford. That however, plaintiffs’ claim against 


defendant Kinney of D.C., Inc., has not yet been determined, a mis- 
trial having been declared upon failure of the jury to reach a verdict. 

2. That pursuant to Rule 54 (s) of the Federal Rules of Civil 
Procedure, under such circumstances the directed verdict in favor 
of defendant Crawford is not a final order or judgment but is subject 
to revision at any time. That under such circumstances plaintiffs 
are unable to appeal from said order. 

8. That in view of the fact that a new trial must be had with 
regard to defendant Kinney, the ends of justice would be best served 
if plaintiffs could obtain an appelate ruling as to the liability of de- 
fendant Crawford so that if the Court of Appeals should reverse the 
ruling of this Honorable Court, trial as to both defendants could be 
had at the same time. 
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4, That Rule 54 (s) provides that upon an express determination 
by the Court that there is no just reason for delay and an express dir- 
ection for the entry of judgment, a final judgment may be entered with 


regard to one of several defendants. | 
WHEREFORE, plaintiffs pray that this Court make such an 

express determination that there is no just cause or reason for delay, 

and direct entry of final judgment as to defendant Joseph W. Crawford. 


/s/ Samuel Intrater 
Attorney for plaintiffs 
* * * 


POINTS AND AUTHORITIES 


Rule 54(s), Federal Rules of Civil Procedure. 


Schnur and Cohan, Inc. v. McDonald, 328 F.2d 
383. 


Funkhauser v. New York, 312 F. 2d 383. 


Pons v. Republic of Cuba, 288 F. 2d 879, 110 U.S. 
App. D.C. 67. 


[Certificate of Service] 


[Filed August 3, 1965] 


MEMORANDUM OF DEFENDANT, JOSEPH CRAWFORD, 
IN OPPOSITION TO MOTIONS FOR ENTRY OF FINAL | 
JUDGMENT (BOTH CASES) 

Comes now the Defendant, Joseph W. Crawford, and in opposition 
to the motions for entry of final judgment filed on behalf of Plain- 
tiffs Foster and Defendant Kinney in Civil Action No. 446-62 and on 
behalf of Defendant Kinney in Civil Action No. 2968-61 and respect- 
fully submits as follows: 

1. Inno one of the three motions filed, as described above, 
does any one of the movants apprise the Court that on the day preced- 
ing the filing of such motions, the same parties in the same actions 


filed notices of appeal. Each of these motions was filed on July 29 
and in each one of these cases, notices of appeal were filed by the 
same parties on July 28. Initially, therefore, it is the position of the 
Defendant, Crawford, that the parties have deprived the trial court 
of jurisdiction to entertain the motions now filed. See Keohane v. 
Swarco, Inc., 320 F. 2d 429 (C.A. 6th, 1963). See also Suburban Trust 
Co. v. National Bank of Westfield, 223 F. Supp. 250 (D.C.D.N.J., 1963). 
See also Walker v. Felmont dit Corp., 262 F. 2d 163 (C.A. 6th, 1958). 
2. Had the parties hereto not filed notices of appeal, then 
their motions would have been addressed to the sound discretion of 
the Court. Good and sufficient reasons are not presented to warrant 


the Court in disturbing the present status of the record. Plaintiffs 


have a right to go forward with the prosecution of their claims against 
the Defendant Kinney and resolution of those claims by a jury could 
very well result in the Plaintiffs determining that they didnot wish to 
prosecute an appeal against either party or from any aspect of the 
case. The same is true with respect to the Defendant, Kinney, for 
resolutign by a jury in'a retrial as between Plaintiffs and Defendant 
Kinney might prove to the satisfaction of the Defendant, Kinney, in 
whole or in part and causethat Defendant to choose not to prosecute 
an appeal. The spiritjof the Rules and the decisions in support there- 
of give clear indication of a desire on the part of appellate courts not 
to hear appeals on a piecemeal basis. 

3. The fact that in the present posture of this litigation Plain- 
tiffs should proceed to establish their causes against Defendant Kinney 
is by no means unusual nor does it deprive them of any of their rights. 
See Chvala v.D.C. Transit System, Inc., et al, 110 U.S. App. D.C. 341, 
293 F. 24519. The Court's attention is invited to the expression of 
Circuit Judge Danaher, at page 334, in which he refers to the anti- 
pathy to piecemeal appeals and cites authorities and supports of that 
statement. 


In seeking relief, as prayed for in the motions before the Court, 
it is the obligation of the movants to satisfy the Court within the lan-. 
guage of the rule,''That there is no just reason for delay." The parties 
have failed to show that they would in anywise be prejudiced by the 
denial of these motions. The record shows that their own actions have 
created the present status of the record and further, that their col- 
laboration with regard to these motions and notices of appeal is no 
more effective at this stage of the proceedings than it was during 
the trial of the cases. ; | 

GALIHER, STEWART & CLARKE 


/s/ By: William E. Stewart, Jr. 
Attorneys for Defendant 


* ke * 
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[Filed December 9, 1966 ] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


FROSENE FOSTER, et al., 
MARY T. O'DONOGHUE 
Plaintiffs 
vs. 
KINNEY OF D.C., INC., et al. 
Defendants 


) 
) 

CIVIL ACTION NOS. 446-62 
ee 2968-61 
) 
) 


MOTION TO RECONSIDER 


Come now the plaintiffs in the above-entitled causes and re- 
new their motions previously filed herein that the Court direct the 
entry of a final judgment as to the defendant Crawford upon an expressed 


filed notices of appeal. Each of these motions was filed on July 29 
and in each one of these cases, notices of appeal were filed by the 
same parties on July 28. Initially, therefore, it is the position of the 
Defendant, Crawford, that the parties have deprived the trial court 
of jurisdiction to entertain the motions now filed. See Keohane v. 
Swarco, Inc., 320 F. 2d 429 (C.A. 6th, 1963). See also Suburban Trust 
Co. v. National Bank of Westfield, 223 F. Supp. 250 (D.C.D.N.J., 1963). 
See also Walker v. Felmont Oil Corp., 262 F. 2d 163 (C.A. 6th, 1958). 

2. Had the parties hereto not filed notices of appeal, then 
their motions would have been addressed to the sound discretion of 
the Court. Good and sufficient reasons are not presented to warrant 
the Court in disturbing the present status of the record. Plaintiffs 
have a right to go forward with the prosecution of their claims against 
the Defendant Kinney and resolution of those claims by a jury could 
very well result in the Plaintiffs determining that they did not wish to 
prosecute an appeal against either party or from any aspect of the 
case. The same is true with respect to the Defendant, Kinney, for 
resolutign by a jury in a retrial as between Plaintiffs and Defendant 
Kinney might prove to the satisfaction of the Defendant, Kinney, in 
whole or in part and causethat Defendant to choose not to prosecute 
an appeal. The spirit of the Rules and the decisions in support there- 
of give clear indication of a desire on the part of appellate courts not 
to hear appeals on a piecemeal basis. 


3. The fact that in the present posture of this litigation Plain- 
tiffs should proceed to establish their causes against Defendant Kinney 


is by no means unusual nor does it deprive them of any of their rights. 
See Chvala v.D.C. Transit System, Inc., et al, 110 U.S. App. D.C. 341, 
293 F. 24519. The Court's attention is invited to the expression of 
Circuit Judge Danaher, at page 334, in which he refers to the anti- 
pathy to piecemeal appeals and cites authorities and supports of that 
statement. 
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In seeking relief, as prayed for in the motions before the Court, 
it is the obligation of the movants to satisfy the Court within the lan- . 
guage of the rule,"That there is no just reason for delay." The parties 
have failed to show that they would in anywise be prejudiced by the 
denial of these motions. The record shows that their own actions have 
created the present status of the record and further, that their col- 
laboration with regard to these motions and notices of appeal is no 
more effective at this stage of the proceedings than it was during 
the trial of the cases. i 
GALIHER, STEWART & CLARKE 


/s/ By: William E. Stewart, Jr. 
Attorneys for Defendant 


* 


[Certificate of Service] 


[Filed December 9, 1966] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


FROSENE FOSTER, et al., 
MARY T. O'DONOGHUE 
Plaintiffs 
vs. 
KINNEY OF D.C., INC., et al. 
Defendants 


) 

) 

) 

CIVIL ACTION NOS. 446-62 
2968-61 
) 

) 


MOTION TO RECONSIDER 
Come now the plaintiffs in the above-entitled causes and re- 

new their motions previously filed herein that the Court direct the 

entry of a final judgment as to the defendant Crawford upon an expressed 
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determination that there is no just reason for delay, and as ground 
therefor state as follows: 

1. That if said motion is granted, plaintiffs will be able to 
proceed with an appeal against said defendant Crawford. 

2. That plaintiffs believe that the interests of justice would 
best be served by a determination as to their rights as against defen- 
dant Crawford prior to a trial of issues as against the remaining de- 
fendant. 

3. That if the Court of Appeals should reverse this court's 
ruling as to the non- liability of defendant Crawford, then under those 


circumstances a trial will bg had before a single jury as against both 


defendants. This would eliminate the incongruous possibility of two 
separate juries trying the cases against two separate defendants and 
each jury believing that the other, non-joined defendant might be the 
negligent one and, therefore, each jury returning a defendant's verdict, 
leaving the innocent plaintiffs without relief. 

4. That on the other hand, should a trial go ahead as against 
defendant Kinney - without the Court of Appeals first having ruled on 
the liability of defendant Crawford - the result would almost certainly 
be an appeal and at least one or two further trials, for if plaintiffs were 
to prevail against defendant Kinney, such defendant would certainly 
appeal this.Court's ruling in releasing defendant Crawford from the 
case, and. if the Court/of Appeals should then reverse, a further trial 
would be required as to such defendant and there is at least a sub- 
stantial probability that the Court of Appeals would grant the new trial 
as to both defendants rather than just one defendant, so that both de- 
fendants might be in a position to present their own arguments to the 
jury concerning the amount of damages. 

5. On the other hand, if an appeal were at this time allowed with 
regard to this Court's dismissing defendant Crawford from this case, 
the parties, after a determination of that appeal, would be faced with 
only one further trial, rather than two trials as set forth above. If 
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the Court of Appeals affirmed this Court's action, the plaintiffs would 
proceed only against defendant Kinney and would be bound by the Jury's 


decision. Also, if the Court of Appeals reversed this Court's 


‘ruling, 


then plaintiffs would proceed as against both defendants all at one trial. 


6. Plaintiffs also refer to and incorporated herein the: 


previously filed by them for entry of final judgment. 


/s/ Samuel Intrater 
Attorney for Plaintiffs Foster 


/s/ Dennis Collins 
Attorney for Plaintiff O'Donoghue 


POINTS AND AUTHORITIES 
Previous motions filed herein. 


[Certificate of Service] 


[Filed December 16, 1966 ] 


MEMORANDUM OF DEFENDANT, CRAWFORD, IN 
OPPOSITION TO MOTION OF PLAINTIFFS TO 
RECONSIDER 


motions 


Comes now the Defendant, Joseph Crawford and files this op- 
position to the Motion of the Plaintiffs filed herein to reconsider the 
previous ruling of the Court wherein the Court denied the motions of 
the Plaintiffs to enter final judgment on the verdict directed by the 
Court in favor of the Defendant, Crawford, on Plaintiffs’ claims and 


respectfully submits as follows: 
1. The Court's attention is repectfully directed to the 


Memoran- 


dum of the Defendant, Joseph Crawford, previously filed in opposition 
to the motion for entry of final judgment and renews his reliance upon 


the position taken therein, which was sustained by this Court. 
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§ 
+ 
2. Plaintiffs now seék to have the Court reconsider the pre- 


vious ruling without any suggestion whatesoever that the previous rul- 
ing amounted to an abuse of discretion on the part of the Court and 
further, without any suggestion of additional or new grounds for the 
motion and without any suggestion of additional developments or newly 
discovered matters, which would warrant reconsideration. 

3. The docketientries inthis case reveal that this Court directed 
a verdict in favor of the Defendant, Crawford, against the Plaintiffs 
on June 29, 1965 and on the following day, June 30, 1965, directed a 
verdict in favor of the Defendant, Crawford, on the cross-claim of the 
Defendant, Kinney. Following the inability of the jury to reach a ver- 
dict on the claims of the Plaintiffs against the Defendant, Kinney, both 
Plaintiffs and the Defendant, Kinney, filed several motions seeking re- 
hearings, reconsiderations and new trials. While these motions were 
pending, the Defendant, Kinney, filed a Notice of Appeal in both cases 
and the Plaintiff, Foster, filed a Notice of Appel but thereafter ap- 
parently determined that such Notices of Appeal should not have been 
filed and without notice to Defendant, Crawford, sought leave of this 
Court to withdraw their Notices of Appeal, which was granted accord- 
ing to the docket entry of August 4, 1965 and on the same date of 
August 4, 1965, this Court entered its denial of the pending motions. 
Subsequently, on August 11, 1965, the Plaintiff, O'Donoghue, filed a 
Notice of Appeal and then withdrew that notice under date of August 
30, 1965. Since that date, until December 9, 1966, nearly a year 
and a half thereafter,| the Plaintiffs and the Defendant, Kinney, delayed 
or caused to be delayed the retrial of the two consolidated cases. Now, 
nearly a year and a half thereafter, the Plaintiffs join in a Motion to 
Reconsider, seeking to have this Court enter final judgment as to the 
Defendant, Crawford, upon an expressed determination that there is no 
just reason for delay so as to afford them the opportunity to appeal to 
the United States Court of Appeals for the District of Columbia Circuit 
the directed verdicts in favor of the Defendant, Crawford, against the 
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Plaintiffs. This Defendant respectfully suggeststo the Court that the 
motion of the Plaintiffs now being filed nearly a year and a half after 
the direction of verdicts in favor of the Defendant, Crawford, is not 
worthy of relief and in fact, the delay entailed is absolutely incon- 
sistent with the purpose and spirit of the rules and in eae Rule 
54(b), Federal Rules of Civil Procedure. 

4. In the motion filed, the Plaintiffs speculate as to what might 
occur if they are afforded the opportunity to appeal at this time. As 
stated previously by this Defendant, in his opposition to the original 
motion, the Plaintiffs have a right to go forward with the prosecu- 
tion of their claims against the Defendant, Kinney and the resolution 
of those claims by a jury could very well result in the Plaintiffs de- 
ciding that they did not wish to prosecute an appeal against either party 
or from any aspect of the case. The spirit of the Rules and the decisions 
in support thereof give clear indication of a desire on the part of 
Appellate Courts not to hear appeals on a piecemeal basis. Requiring 
the Plaintiffs to proceed against Defendant, Kinney, is by no means un- 
usual nor does it deprive them of any of their rights. See Chbala v. 
D.C. Transit System, Inc., et al, 110 U.S. App. D.C. 331, 293 F. 2d 
519 and the Court's attention is specially invited to the expressions 


of Circuit Judge Danaher, appearing at page 334, in which he refers to 


the antipathy to piecemeal appeals and cites authorities in support of 
said statement. The Court's attention is also invited to the case of 
Panichella v. Penn. RR Co., U.S.C.C.A. 3d Cir., 252 F.2d 452, wherein 
that Court discusses an appeal permitted under Rule 54(b), F.R. C.F. 

at page 455, the Court states: | 


"Thus, the procedure contemplated by Rule 54(b) 
is usually more than a formality. Perhaps it can pro- | 
perly be viewed as more formality, albeit and essent- 
ial prerequisite of immediate appeal, in those cases 
where it is clear that the disposition of a portion of 
the litigation has been such as would clearly have con- | 
stituted an appealable final judgment under Section 
1291 of Title 28 before the adoption of the Rules of Civil 
Procedure. But otherwise and ordinarily an application 
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* 


for a 54(b) order requires the trial judge to exercise 
considered discretion, weighing the overall policy 
against piecemeal appeals against whatever exigencies 
the case at hand'may present. Indeed, the draftsmen of 
this Rule have made explicit their thought that it would 
serve only to authorize ‘the exercise of a discretionary 
power to afford a remedy in the infrequent harash case 
*#**%* 1 28 ULS.C.A, Federal Rules of Civil Procedure, 
118-119 note, It follows that 54(b) orders should not 
be entered routinely orasa courtesy or accomoda- 
tion to counsel. The power which this Rule confers 
upon the trial judge should be used only 'in the infre- 
quent harash case' asgan instrument for the improved 
administration of justice and the more satisfactory 
disposition of litigatidn in the light cf the public policy, 
indicated by statute arid rule. See 6 Moore, Federal 
Practice, 1953, 264-65 


5. It is to be noted that following the trial of this case and in the 
early summer of 1965), the Court was confronted with motions for the 
entry of final judgment not only by the plaintiffs but also by the Defen- 
dant, Kinney, with respect to the Court's ruling on its (Kinney's) motion 


for the entry of final judgment. Now, however, only the Plaintiffs seek 


reconsideration and thus, the Court is being asked to reconsider and 
to enter final judgment of a piecemeal basis and as to only two of the 
three parties against whom a verdict was directed in favor of the De- 
fendant, Crawford. This suggests more than a possibility but rather, 
a likelihood of multiple appeals and is a fact in and of itself, which 
would warrant the denial of the mctions to reconsider and employing 
the language of Panichella v. Pa, RR Co., cited supra, appearing 

at page 455: 


"To state these factors is to make it ap- 
parent that, far|from presenting hardship or unfairness 
justifying discretionary departure from the normal rule 
as to the time of appeal, this case bristles with con- 
siderations which reinforce the ncrmal rule 


The Defendant respectfully sggests that the pending motions to 
reconsider should be denied with Plaintiffs being required to go forward 
in the prosecution of their claims against the Defendant, Kinney, with 
the possibility that the resolution of the issues in the litigation might 
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well finally terminate the litigation completely but even in the event that 
it should not, then an appeal would lie, which would be a single appeal 
and in which, the Appellate Court would be called upon to resolve not 
only the question of the propriety of the direction of the verdicts in 
favor of the Defendant, Crawford, against the Plaintiffs but also the 
propriety of the direction of the verdict in favor of the Defendant, 
Crawford, against the Defendant, Kinney, on its crossclaim. 
6. The state of the docket entries in these consolidated cases 
also creates serious question as to whether the Plaintiff, Foster and 
the Defendant, Kinney, had not deprived this Court of jurisdiction to 
entertain their original motions by the filing of Notice of Appeal. Of 
course, if this be so, there is no basis whatsoever for a Motion to 
Reconsider by Plaintiff, Foster, at this point. 
7. The filing by Plaintiffs of a Motion to Reconsider at this 
late date presents an additional problem. A motion to reconsider is 
not provided for under either the Federal Rules of Civil Procedure or 
the local Rules of this Court. Post-trial motions are provided for 
with a specific time limitation for their filing contained within the 
Rules. Rule 59, F.R.C.P., places a ten-day limitation upon the filing 
of a motion for a new trial and Rule 59(e) places a ten-day limitatim 
upon the filing of a motion to alter or amend the judgment. The language 
of the Rule is specific and mandatory. Likewise specific and mandatory 
are the provisions of Rule 52(b). It is suggested that the specification 
of time set forth in these Rules is purposeful and that to permit the 
filing of a motion denominated ''A Motion to Reconsider" nearly a year 
and a half after the time permitted for the filing of the original motion 
is in effect, to allow the defeat of the purpose of the motion. | 


8. And for such other reasons as will be urged upon a hearing 
on the pending motions. | 


GALIHER, STEWART & CLARKE 
By /s/ William E. Stewart, Jr. 


*x* 


[Certificate of Service] 
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[ Filed December 23, 1966] 
MOTION TO RECONSIDER 


Comes now the defendant, Kinney of D. C., Inc., and renew the 


motions previously filed herein following the conclusion of the first 


trial of this cause and as reasons therefore states as follows: 

1. On June 29, '1965 this Court entered a directed verdict in 
favor of the co-defendant, Crawford, on the claims of the plaintiffs 
against said defendant. Thereafter, on June 30, 1965, this Court en- 
tered a directed verdict in favor of the defendant, Crawford, on the 
cross-claim of the defendant, Kinney of D. C., Inc., against the co- 
defendant, Crawford. The jury was unable to reach a verdict in the 
first case and this Court declared a mistrial. A final judgment has 
not as yet been entered on this Court's direction of the verdicts in 
favor of the defendant, Crawford, as against both plaintiffs and this 
defendant on its cross-claim. 

2. This defendant contends that a factual issue was created 
during the course of the first trial as to the question of the liability 
as to the defendant, Crawford. A careful review of the testimony of 
the mechanic, Donald Miller, indicates that the defendant, Crawford, 
knew, or in the exercise of reasonable care, should have known that 
the brakes on his vehicle were defective as of the date of this occur- 
rence. The defendant, Crawford, did not give notice to the defendant, 
Kinney of D. C., Inc., that there was a defect in the brakes on his car. 
To the contrary, the defendant, Crawford, contended that there was 
no such defect. If the! jury believed the testimony of the witness, 
Donald Miller, it could well have found that the defendant, Crawford, 
left a vehicle with the defendant Kinney, which vehicle had defective 
brakes and that said defect was the cause of this occurrence and hold 
the defendant, Crawford, liable. 

3. This defendant believes that the interests of justice would 
best be served by this Court setting aside its prior directions of the 
verdicts against the plaintiffs and the co-defendant, Kinney, in favor 
of the defendant, Crawford, and allow this case to proceed to trial with 
both parties defendant remaining in said action. 
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4. Defendant, Kinney of D. C., Inc., also refers to and incor- 
porates herein the Motions previously filed by it since the conclusion 
of the last trial. 

FRIEDMAN AND LIPSHULTZ 


BY: /s/ Leonard L. Lipshultz 

F Street, N. W. 
Washington, D. C. | 20004 

ST 3-2627 | 

Attorneys for defendant, 
Kinney of D. C., Inc. 
POINTS AND AUTHORITIES 
Defendant hereby incorporates herein the points and authorities 
heretofore filed in previous motions. | 
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[ Filed December 27, 1966] 


MEMORANDUM OF DEFENDANT, CRAWFORD, | 
IN OPPOSITION TO MOTION OF DEFENDANT, | 
KINNEY, TO RECONSIDER 


| 

Comes now the Defendant, Joseph W. Crawford and files this op- 
position to the Motion of Defendant Kinney to Reconsider and respect- 
fully submits as follows: 


1. The motion filed herein by Defendant, Kinney, Inc., entitled 


Motion to Reconsider, is in effect a motion for a new trial, for the re- 
lief sought is to have the Court set aside its previous direction of en- 
try of judgments in favor of Defendant, Crawford, on the Plaintiffs' 
claims, as well as the crossclaim of the Defendant, Kinney and to or- 
der a new tria! as to all issues between the parties. The time permit- 
ted under the rules to seek such relief has long passed. | 
2. The argument made in Defendant Kinney's motion to recon- 
sider is repetitious of the argument made in open Court by counsel on 
behalf of Kinney in opposition to Defendant Crawford's motion for a 
directed verdict, which was ruled upon by the Court at that time; the 
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argument made in the motion to reconsider is repetitious of the argu- 
ment made by Defendant, Kinney, in timely filed post-trial motions, 
which were denied by the Court. 

3. There is nothing now urged as a basis for relief which is in 
anywise different from the grounds previously urged by Defendant, 
Kinney and denied. 

4. The Order of this Court, entered December 22, 1966, dis- 
posing of Plaintiffs' motions to reconsider, is further authority for the 
denial of this motion. 

5. The Defendant respectfully requests that its previously filed 
memorandums in opposition to the several post-trial motions and the 
more recently filed motions to reconsider be treated as a part hereof. 

WHEREFORE, Defendant Crawford urges that the Court deny 
Defendant Kinney's motion to reconsider. 

GALIHER, STEWART & CLARKE 


By /s/ William E. Stewart, Jr. 
Attorneys for Defendant, 
Joseph W. Crawford 
1215 - 19th Street, N. W. 
Washington, D. C. 


[Certificate of Service] 


EXCERPTS'| FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 
Tuesday, January 31, 1967 


The above-entitled cause came on for trial before HONORABLE 


RICHMOND B. KEECH, United States District Judge, and a jury, at 
10:00 a.m. 
* c * 
FROSENE FOSTER 
was called as a witness and, after being first duly sworn, was examined 
and testified as follows: 
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DIRECT EXAMINATION 
BY MR. INTRATER: 

Q. Will you state your full name and address? A. Frosene 
Foster. 5316 Wilson Boulevard, Arlington, Virginia. 

* * * * 

Q. How oldare you? A. Forty-six. 

* * * * * 

Q. You say that two days later you went to Dr. Gates. What were 
your complaints at that time? A. My left foot and my right ankle, my 
neck and back. I told Dr. Gates that I did have pain in my chest but that 
it was not severe. 

Q. Now you stated that you had some injury to left instep. Is 
there anything in regard to that presently left? A. Justa tiny bruise. 

Q. Is there a mark that is still visible there? A. A little one, 


yes. 


MR. INTRATER: I wonder if we might exhibit that to the jury at 


this time? 

THE COURT: Do you think it is necessary? 

MR. INTRATER: I withdraw that. 

BY MR. INTRATER: 

Q. Does the bruise in your left instep, does it give you any 
trouble? A. Not necessarily. If there is a strap over that instep, 
it is sensitive. But it really does not give me any trouble at all. 

Q. How long a period of time did you have any pain or discom- 
fort out of that area? A. For a while, maybe just a few weeks. The 
swelling went down and the soreness went away and that was it. 

Q. How about your right ankle, how long was that in pain? 

A. About three weeks. 

Q. The chest wall you indicated at the time you were going to 
Dr. Gates had already started to subside? A. Yes. 

Q. Will you describe to His Honor and the jury just what your 
difficulty was with regard to your neck? A. Well, I did have a lot 
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of pain in my neck and it seemed like most of the other pain was in my 


lower back. But after 'a few weeks, the pain in the neck went away. 

Q. Can you describe what the pain in your neck was like? 

A. At first it was a stiffness and of course a pain there all the time. 

Q. Can you describe whether it was a sharp or dull pain? 

A. In the beginning it was sharp, but it subsided and it was just sort 
of painful to turn my neck. 

Q. What treatment, if any, were you getting for your neck? 

A. Mostly heat, and a little exercise. 

Q. Approximately how long was it before the pain in your neck 
finally subsided? A. Oh maybe a month or six weeks. 

Q. What about your back, whereabouts in your back was the pain 
from this accident? A. Lower, very low in my back and even in my 
buttocks actually. 

Q. Can you describe what that pain was like? A. It's just a 
pain that always — I don't know how to describe the pain. 

Q@. Was it sharp or dull? A. Mostly it was sharp and some- 
times I would get the pain in my left leg sort of going down into my 
left leg. 

Q. Did you continue to receive treatment from Dr. Gates for 
these conditions? <A. Yes. 

Q. Did he refer you to any other doctor? A. Yes. 

Q. Who was that? 

A. Dr. Herzmark. 

Q. Do you know what his specialty is? A. He specializes in 
the area of nerves and bones and whatnot. 

Q. Did you continue to see Dr. Herzmark thereafter? A. Yes, 
I did. 

Q. Have you always continued to see Dr. Gates? A. Periodi- 
cally. 

Q. To take the’ injuries one at a time, first of all, with regard 
to your swollen ankle, had you previous to this accident had any trouble 
at all with your right ankle? A. No, sir. 
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Q. Had you had any injury to that ankle? A. No. 

Q. Now, what about the left foot and left instep, did you have pre- 
viously any difficulty with that? A. No. 

Q. Did you previously have any injury there? A. No. 

Q. Did the mark that you presently have on your left instep, have 
you ever had those marks before this accident? A. No. 

THE COURT: Did you say marks? 

THE WITNESS: There are two little marks. 

THE COURT: All right. 

BY MR. INTRATER: 

Q. With regard to your neck, had you previous to this accident 
had any difficulty with your neck? A. No. | 

Q. Had you any injury to your neck before this accident? A. No. 

Q. Did you have any pain in your neck before the accident? 
A. No. 


Q. What about the low back, had you previous to this accident 
had any difficulty with your back? A. Never. 
Q. Did you have any injury to your back before this? | A. No. 
Q. Would you describe exactly how your back condition developed 
over the years? A. Well, it just did not go away. Sometimes there 


would be a long period of time perhaps that I was not bothered with it 
and then I would be bothered with it. But it was constantly there more 
or less. 
Q. What about the present time, do you still have difficulty with 
your back? A. Yes, I do, even more so. 
. More so? A. Yes, sir. 
- More so than when? 
- Than even the two years ago, three years ago. 
. How often would you say your hack bothers you at the present 
time? A. More or less constantly. | 
Q. What, if any, treatment are you taking for your back? 
A. Heat, hot baths, massage, heating pads. 
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Q. Were these prescribed to you by either of your two doctors? 
A. Yes. 

Q. How do you apply heat? A. Sometimes with a heating pad 
and sometimes with an implement. 

Q. What isthe implement? A. It is an electrical implement 
that you put in that area and you just apply the metal implement into 
that area. It is a home thing. 

Q. You give this to yourself athome? A. Yes. 

. You apply the heating pad at home, too? A. Yes. 
. How often do you take hot baths for this? A. Every evening. 
. You state also you use massage. How often do you get mas- 


. When the pain gets a little bit more severe I do. 
. Can you approximate, on a weekly or monthly basis how often? 
A. Two or three times a week at home. 
Q. Who applies this massage to you? A. My adopted daughter. 
Q. At the time of the accident were you employed? A. I had 
just been hired for a new job. 
Q. Do you recall for whom? A. I was to start on Monday, the 
next Monday. 


Q. Do you recall for whom that was that you were going to work 
for? A. J. H. Marshall & Associates. 
Q. Did you have a salary that you were to get from them? 


A. Yes, he said $100'a week plus bonuses for big accounts. 

Q. What was the nature of your duties? A. The nature of my 
duties was to get accounts for the firm ? 

Q. Were you able to go to work the following Monday? A. No, 
I was not. 

Q. Was that as/a result of this accident? A. Yes. 

Q. For how long do you recall were you off work? 

A. Seven weeks. 
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Q. Do you remember the day that you did return to work? 

A. Ido not remember — approximately — it was right after the first 
of the year. | 

Q. When you did go to work, was for the J. H. Marshall Associ- 
ates? <A. Yes. | 
Q. Was it for the minimum salary of $100 a week? A. Yes. 
Q. How long did you continue to work there? A. About six 
weeks. 
Q. Was there any specific reason you stopped working there? 
A. Yes. 
Q. What was that? A. It involved driving all day long and 
getting in and out of my car. I found that getting difficult. 


Q. In what way was that difficult? A. It was annoying and 


bothering my back, driving and getting in and out of the car all the time. 
Q. Did you ever have any discomfort or difficulty with your back 
with regard to driving the car before this accident occurred?| A. No. 
Q. When you left did you get employment elsewhere? 
A. Yes. I tooka secretarial job. 
Q. What was your salary there? A. $90 a week. 
Q. For how long did you remain at $90 a week? Do you recall? 
A. For about a year. 
Q. Then was your salary raised? A. To $100. 
Q. Aside from the medical expenses which the doctors will testify 
to and your loss of salary, did you have any other expenses as a result 
of this accident? A. The fixing of the car. 
Q. Did you have any other expenses? A. I did hire aj lady to 
come in and sort of look after the house. 
Q. Do you recall her name? A. Mrs. Boggs. 
Q. Where is she located at the present time? A. I do not know. 
Q. For how long a period of time did she stay with you? 
A. For a few months. 
Q. Do you recall what her pay was? A. I gave her $10 a week 
and her room and board and bought her little things. 
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Q. Was she with you every day during that period of time? 
A. She lived in. : 
Q. Had you had her previously as live-in help? <A. No. 


Q. Had you had anybody come in previously to live in and help? 
A. No. 

Q. Would you describe just what it was, if anything, that you 
were unable to do around the huuse? A. I could not iron, vacuum 
anything — that meant stooping over. 

Q. How about the preparation of meals? A. Well, I could pre- 
pare some meals, yes. 

Q. What about your relationships with your husband, was that 
affected? A. Yes. 

Q. Were you able to continue with normal marital relations with 
your husband? A. Not immediately. 

Q. For how long a period of time would you say that was affected? 
A. A few weeks. 

* * 

BY MR. INTRATER: 

Q. Mrs. Foster, have you continued to see Dr. Herzmark over the 
years? <A. Yes. 

Q. When was the last time you saw him specifically with regard 
to your injuries in this accident? A. About a year ago. 

Q. How about Dr. Gates, do you continue to see him? A. Igo 
periodically to see Dr. Gates. 

Q. Do you see Dr. Gates with regard to things other than this 
accident? A. Yes. 

Q. Do you also see him with regard to this accident? A. Yes. 

Q. Do you recall when the last time was that you saw Dr. Gates 
with regard to this accident? A. It was about three months. 

Q. Is there any particular. reason you have not been going to 
these doctors more frequently ? 

MR. LIPSHULTZ: I object. 
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THE COURT: Come to the bench. 
(At the bench.) 
THE COURT: What is your situation, Mr. Intrater? 
MR. INTRATER: She will testify she receives treatment at home 
that is prescribed by the doctor. | 
MR. LIPSHULTZ: I do not think there is any particular reason 
that she is not going to the doctor. 
THE COURT: What do you want to ask her? | 
MR. INTRATER: I want to get from her the testimony of the rea- 
son she does not go to the doctors more frequently, because she herself 
at home receives the same treatment that she would receive at the doc- 
tor's office. | 
THE COURT: I think you have the whole thing. She says she see 
Dr. Gates periodically and she last saw him three months ago and she 
said she is still taking treatments at home. 
MR. INTRATER: I will ask her if the treatments at home in any 
way differ from the treatment at the doctor's office. | 
THE COURT: All right. 
(In open court.) 
BY MR. INTRATER: 
Q. Do the treatments you give yourself at home differ from the 
type of treatments that you got at the doctor's office? A. Not really. 
* * * * * 
CROSS EXAMINATION 
BY MR, LIPSHULTZ: 
Q. Mrs. Foster, you testified that some time prior to November 
11 of 1960 that you had been employed by J. H. Marshall Company, is 
that correct? A. Yes. 
Q. That is one of these local collection firms that collects from 


various individuals that pay bills to department stores and things of 
that nature? A. Yes. 


Q. Now, your job with J. H. Marshall was $75 a week plus $25 
car allowance? A. Which made it $100. 
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THE COURT: Is'that right? Is the question he asked correct? 

THE WITNESS: They said I would receive $100. 

THE COURT: Were you to get the salary of $75 plus car allow- 
ance? 

THE WITNESS: Yes. 

BY MR. LIPSHULTZ: 

Q. So actually your salary was $75 a week. So you actually went 
to another job where you got a $15 increase, a secretarial job, which 
is an easier job, is that right? A. Yes. 

Q. You indicated you saw the doctor three days later, was it not? 

A. It may have been. 

Q. And you went to see Dr. Gates and you were referred to Dr. 
Gates by Mr. Brick of Mr. Intrater's office, is that not correct? 

A. No. 

Q. Your testimony is that is not correct? A. A friend recom- 
mended Dr. Gates. 

Q. Madam, listen to my question. Your testimony is that Mr. 


Brick, who is Mr. Intrater's partner, did not refer you to Dr. Gates, 
that is correct? A. Right. 
Q. Who referred you to Dr. Gates? A. A girl friend of mine. 


Q. What is your girl friend's name? A. Mrs. Hangemanole. 

Q. Madam, you were seated here in 1965, were you not, when 
Dr. Gates was called upon to testify in this very same action and took 
this witness stand and testified that his record reflected that you were 
referred to him by Mr. Albert Brick, were you not, Madam? A. No. 

Q. You were not seated in the court room at that time? A. I 
‘was here. 

Q. You did not hear tht statement? A. No. 

Q. Thank you, Madam. With regard to the accident, itself, Madam, 
you stated that there was some conversation immediately following the 
accident by the driver of this vehicle, is that correct? <A. Yes. 
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Q. Now, that conversation that you overheard was to the effect 
that the car had no brakes, that there were no brakes, "'T could not 
stop this car because the brakes gave out," is that not true? | JAS 1 
heard the boy say no brakes. I did not hear the whole conversation. 

Q. Do you recall the last trial, Madam, making the statement 
there were several people that had gathered around and referring to 
the driver he was excited and said, "The brakes were no good," do you 
recall that? <A. Yes. 

Q. Now do you recall making a statement, Madam, "Yes, there 
was quite a bit of conversation about the car being out of control on ac- 
count of the car not having any brakes"? A. I heard conversation. 

I was too excited. | 

Q. Do you recall making the statement I just read? A. Yes. 

Q. Do you recall making the following statement in response to 
the following question: 

"Do you know what persons had this conversation? 
"Answer. The colored man that was driving the car kept 
screaming ‘There were no brakes'"? A. Yes. | 

Q. Now, you indicated that you heard a screeching sound? 
A. Yes. | 

Q. You do not know what that screeching sound was though ? 
A. It sounded like brakes, a car trying to make a stop. 

Q. Do you recall in the last trial again giving the following 
answers to the following questions: 

"Q. Did you hear the screeching of tires? 
"A. Well, I heard a screeching sound. 
"Q. Do you know what caused the screeching sound? 
"A. No, I do not." 
A. Yes. 
Q. You gave that answer to the question? A. Yes. 
Q. And your testimony now is that you now do know what caused 


the screeching sound, it was brakes? A. I said it sounded like brakes. 
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Q. Well, which is correct, Madam, that you do not know or that 
it sounded like brakes? A. It sounded like brakes but I do not know. 

Q. Now, you came under the care of Dr. Gates on the 14th of 
November, according to a record that was referred to me, is that cor- 

rect? <A. Yes. 

Q. And you now say you were referred to Dr. Gates by a girl 
friend of yours? A. Yes. 

Q. Madam, you also denied that you were referred to Dr. Gates 
by Mr. Albert Brick, Mr. Intrater's partner, is that correct? 

I refer you to your deposition taken May 31, 1962, several years 
following the accident and ask you whether — 

THE COURT: Excuse me, what page, please? 

MR. LIPSHULTZ: Page 11. 

THE COURT: Thank you. 

BY MR. LIPSHULTZ: 

Q. I ask you whether your memory was fresher in May of 1962 
just a few years following the accident than it is today, Madam, better 
than six years following the accident. 

MR. INTRATER: I object to that. If she had something to refer 
to he should — 

THE COURT: Put it in a different sequence, please. 

BY MR. LIPSHULTZ: 

Q. Do you recall making the following answers to the following 
questions: 

"Q. Who recommended Dr. Gates? 


"A. I do not Sarees right now." 


Do you recall giving uv at answer to that question? A. No, Ido 
not. ' 

Q. Do you deny giving that answer to that question? A. Right 
now I do not remember it, remember giving that answer. 

Q. Do you recall beirtg in the office of an attorney by the name of 
George J. Hughes, Esq., on ‘May 31, 1962, at which time Mr. Intrater 


' 
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was present along with your husband as well as another attorney? Do 
you recall that, Madam? A. I recall being in the attorney's office. I 
do not recall his name. | 

Q. But you do not recall giving that answer to that qucsHtony 
A. No, I do not. | 

Q. Madam, do you deny giving that answer to that question? 

A. DoI deny giving that? I do not recall it. So I cannot deny it or I 
cannot say I did. I do not recall it. 

Q. You also indicated that you had several marks in your left 
instep. You did not have those marks when this case was tried several 
years ago, did you, Madam? A. Yes, I did. 

Q. You did not mention them at all during the course of the trial, 
did you? A. No, I did not. 

Q. So that the first time you are mentioning the two marks on 


your left instep is today, is that not correct? A. I mentioned it to 


my attorney recently. 
MR. INTRATER: Your Honor, may we approach the bench? 
THE COURT: Come to the bench. 
(At the bench.) 

THE COURT: Yes. 

MR. INTRATER: My client made me very aware at the end of 
the last trial that I did not point out those two marks on her foot. As 
Your Honor knows, in the heat of trial many things are overlooked. 

THE COURT: I have overlooked them myself. | 

MR. INTRATER: I do feel actually in view of the minimal nature 
of it I object to counsel pursuing this. 

THE COURT: I do not think he is, so that is that. She|said mini- 
mal anyway. 

(In open court.) 
BY MR. LIPSHULTZ: | 

Q. Now, it was just very, very recently, was it not, that you re- 
member that it was a Mrs. Hangemanole that you referred you to Dr. 
Gates? A. No. 
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Q. Now, is it not true, ‘Madam, that this is the very first time 
that you mentioned that Mrs. Hangemanole was the one that referred 


you to Dr. Gates at any time during the course of these proceedings 


which included your deposition and during the course of your 
last trial? A. No. 
MR. INTRATER: I object. 
THE COURT: She said no. 
BY MR. LIPSHULTZ: 
Q. Is it your testimony some time during the course of your last 
trial — A. No one asked me for her name prior to today. 
Q. May I refer back to page 11 of Plaintiff's deposition. 
"Q. Who recommended Dr. Gates? 
"A. I do not remember right now." 
Does that refresh your recollection as being asked the question? 
. No. 
* * a * * 
Q. Now, Mrs. Foster, what type of work are you presently en- 
gagedin? A. In a gift shop. 
. Where is that located? A. At 10 Thomas Circle. 
. Is that in the International Inn? A. Yes. 
Prior to that time you had a travel agency, did you not? 


. You were the president of that travel agency, were you not? 


You formed trips and got groups together and things of that 
A. Yes. 
. Prior to that time you worked at the Ambassador Hotel ? 


. Is that correct? <A. Yes. 

. When you left the employment of this collection agency, you 
went to work for the Ambassador for $90 a week as a secretary? 
A. That is right. 
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Q. You had worked only a period of approximately six weeks 
you stated for this collection agency? A. Yes. 
Q. Prior to that time, is it not true that you had not worked in 
over a year? A. About six months. | 
Q. You did not work at all during the year 1960, did you, Madam ? 
A. Not steadily. 
Q. You did not work at all during the year 1960, did you? A. I 
really do not remember. 
Q. I recall during the last trial a question was asked of you by 
Mr. Intrater. 
"Q@. Had you previously been employed — 
MR. INTRATER: Could counsel identify the page? 
MR. LIPSHULTZ: This is page 17 of the record of the prior trial. 
BY MR. LIPSHULTZ: 
Q. "Q. Had you previously been employed throughout 1960 at 
any time in 1960? | 
"A. No." 
Do you recall giving that answer to that question? A. I really 
do not. It has been a long time ago and I do not. 
Q. Mrs. Foster, just prior to today before this case was coming 
up for trial you had an opportunity to review this case with Mr. Intrater, 
did you not? A. We went over some aspects of it, but certainly not 
every aspect of it. We did not trace it all the way back to my previous 
employment before the accident. 


Q. Did you go over the record of the prior trial as to what you 
testified then? A. Not entirely. 
Q. What parts did you cover? 
MR. INTRATER: If Your Honor please, I do not — 
MR. LIPSHULTZ: May we approach the bench? 
THE COURT: Yes. 
(At the bench.) 
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MR. INTRATER: I do not know whether Mrs. Foster understands 
the nature of these questions. I might say this: I did not have a copy 
of the transcript of the former trial. I learned today that Mr. Collins 

has a copy and that is what I am looking at now. Naturally I went 
over her testimony. But we did not go over the prior record. If he is 
going to pursue this — 

MR. LIPSHULTZ: I am not asking Mr. Intrater any questions. 
Iam asking this young lady questions. Certainly this is her testimony. 

MR. INTRATER: I think it should be made clear and she should 
be asked if she saw the transcript. 

THE COURT: In fact, I got the same impression, Mr. Intrater did, 
that you were referring to the trial, that she had seen a transcript. But 
she apparently has not because Mr. Intrater did not have that. 

(In open court.) 
BY MR. LIPSHULTZ: 

Q. You indicated, Mrs. Foster, you had gone over some of the 
things you had not discussed, is that correct? A. I discussed what- 
ever Mr. Intrater asked me. 

Q. Did you have an opportunity to fully look at or review any por- 
tion of the transcript? A. No. 

Q. Mrs. Foster, stretch your memory and remember back and 
tell us where were you last employed prior to the 11th of November of 
1960? A. I was working for an IM school. I do not remember the 

date. But I believe that was my last employment. I know the 
name of it. Ido remember the name of it. It was the International 
Tabulating Institute. 

Q. What was the name of your travel agency? A. Union Travel 
Associates. 

Q. You indicated that some time prior to November 11 you applied 
for employment? A. Yes. 

Q. This was at J. H. Marshall? A. Yes. 


Q. This was how long before the accident that you had applied for 
this employment? A. About three weeks. 


131 


Q. Can you tell me the reason that you waited for three weeks 
before going to work? A. That is when Mr. Gaizband wanted me to 
start, on the first of the coming month, the Monday of that coming 
week, which would have been the first week. | 

Q. Monday of what coming week? A. Mr. Gaizband'asked if 
I could start on a certain day which was a Monday and I said yes. 

Q. So that it was Mr. Gaizband that picked the date? : A. Yes. 

Q. Then this accident occurred in the Kinney Parking! Garage? 

A. Yes. 

Q. This was on the eleventh? A. Yes. 

Q. You saw Mr. Blow who was the driver of the car immediately 
following the accident, did you not? A. After I came out of the car. 

Q. Would you describe his condition? Was he shaken up, was he 


upset? A. Yes. | 
Q. Then you testified that the accident occurred about 12 o'clock? 


A. In that vicinity. 
Q. A friend of yours came over and took you to his apartment 
and you remained there until 8 o'clock that evening? A. Yes. 
Q. Subsequent to that you saw Dr. Gates? A. Yes. 
Q. This friend of yours, this was a Mr. Sperber, was he not? 
A. Yes. 
Q. When you first started seeing Dr. Gates he was giving heat 
treatment to your back? A. Yes. | 
Q. I think you testified on your direct examination that you had 
an injury to your ankle, an injury to your back and an injury to your 
neck and then an injury to your foot, is that correct? | A. Yes. 
Q. You testified that the injury to your ankle cleared up in about 
a week following the accident I believe, is that correct? A. A week 
or two or three. I do not remember actually. It did clear up. It was 
not long. 
Q. You also stated that your right foot was also injur 
A. Left and right ankle. | 
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Q. Not your right foot? A. Well, the right foot was swollen, 
my ankle. ; 

Q. It is true, is it not, that that had not bothered you at all since 
the accident? A. No. F 

Q. It has not bothered you, is that correct? A. It has not. 

Q. Then you testified that you had little, if any, pain in your neck 
after about a month after the accident? A. Yes. 

Q. So that after about a month after the accident your problems 
related to your back? A. Yes. 

Q. You went in to see Dr. Gates. Dr. Gates examined you, is 

that correct? A. Yes. 

Q. He ordered the x-rays be taken of you? A. Yes. 

Q. Those x-rays were taken at Sibley Hospital, were they not? 
A. Yes. 

Q. That was shortly following the accident, within a few days? 
A. Yes. 

Q. Then you continued under the care of Dr. Gates through March 
of 1961, is that correct? A. Yes. 

Q. As of March 24, 1961, Dr. Gates discharged you at that time 
as being fully and completely recovered, did he not? A. I do not know 
whether he did or not. He recommended me to another doctor. 


* * * * * 


Q. Mrs. Foster, I refer you to page 78, the transcript of the 
first trial and the question asked of you: 
"And on the 24th of March, 1961, you returned to Dr. Gates, 
at which time you told him that you were having no pain, 


at which time he discharged you, is that true? 
"A, Well, I told him that for the last few days I had no pain. 
"Q. Is it not a fact that at that point he discharged you from 
further treatment? It only calls for a yes or no answer. 
"A. Yes." 
Did you give those answers to those questions? A. Yes. 
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Q. So that when I asked you before if it was a fact you were dis- 
charged on March 24, 1961, and you said no, then you were in/error ? 
A. I said I did not remember. I knew he recommended me to another 
doctor. | 


Q. Also you indicated that the reason you were not going to go 


to work until the 14th, which is a Monday following the accident, was 
because Mr. Gaizband told you that is when he wanted you to start, is 
that right? A. That is right. 
Q. I refer you to page 23 of your deposition, Madam, the deposi- 
tion that was taken and I referred to it before, May 31, 1962. | 
"Q. Can you tell me why you did not go to work immediately? 
"A. Because I told him that I did not want to go to work until 
that date. 
"Q@. Was there any reason for that? 
"A. No. 
"Q. But it was at your request rather than his request, is 
that correct? 
"A. Yes." 
Did you give those answers to those questions? A. He asked 
me immediately and I could not and that was the alternative date. © 
Q. After you were discharged on the 24th of March 1961, the 
next doctor you saw after that date was Dr. Herzmark, is that not true? 
A. Yes. 
Q. And you saw Dr. Herzmark a couple of times in 1961? 
A. Yes. 
Q. He examined and x-rayed you? A. Yes. 
Q. Did you perchance take the x-rays over, the x-rays that were 
taken at Sibley Hospital, over to Dr. Herzmark so he could look at them? 
A. No. 
Q. Did he take the x-rays himself? A. Yes. 
Q. He took shots on your side and back? A. Yes. — 
Q. And put sandbags under your hips to keep that straight ? 
A. Ido not remember. 
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Q. He could have? A. He could have. | 

Q. You do not recall it, is that correct? A. Right. 

Q. You do not recall whether you were lying flat on the table 
or whether you had — 

MR. INTRATER: He asked her that three times. She said she 
does not recall sandbags. I do not know what difference it makes. 

THE COURT: This is cross examination. She said she does not 
remember about the sandbags. 

BY MR. LIPSHULYZ: 
Q. So your answer, iff understand you correctly, and I am not 


trying to place any words in iS mouth, there could have been sand- 


ou do not recall? A. I do not. 
Q. But in any event you saw Dr. Herzmark on those few occasions 


bags under your hips, 


and then you did not see him for four years, is that not true, just prior 
to when this case was coming up for trial last time? A. I think it was 
a little less than four years. 

Q. How much less than four years, can youtellme? A. No. 

Q. If I were to tell you you saw him in February of '61 and then 
again in January of '65 — that is almost four years or a little less, so 
we are both right. Now, during this period of time, this period from 
1960 through today, have you always lived in this area, this general 
metropolitan area? <A. Yes. 

Q. I take it then by virtue of your direct testimony you are seeing 
Dr. Gates on and off for other things as well? A. Yes. 

* * { * * * 

Q. Now, during the fotr-year period that you have not seen Dr. 
Herzmark you were not receiving any treatment for problems that you 
had with your back, is that right, Madam? A. Not from the doctor. 

Q. The treatment you were receiving was the treatment you were 
rendering to yourself at home? A. Yes, that he recommended. 

Q. That Dr. Herzmark recommended? A. Both Dr. Gates and 
Dr. Herzmark. 
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Q. They both recommended the same treatment? A.| Dr. Gates 
recommended turning me over to Dr. Herzmark and Dr. Herzmark 
recommended what I could do for myself at home. | 

Q. Both of these doctors recommended the same treatment, 

did they not? A. More or less. | 

Q. Tell us what you mean by more or less. A. They both said 
heat, hot baths and any exercise that I felt would help. | 

Q. Now, this was the same treatment that Dr. Gates was giving 
to you, is that correct? 

A. Not as extensively. 

Q. Not as extensive as Dr. Herzmark or not as extensive as you 
were doing for yourself? A. Dr. Gates treating me was not as ex- 
tensive as Dr. Herzmark. 

Q. When you returned to the doctor in 1965 — that is Dr. Herz- 
mark — he x-rayed you at that time. A. Iam not positive. I think 
he did. I am not positive. 

Q. He could have. Youdo not recall? A. That is right. 

Q. When you went back to Dr. Herzmark after this four-year 
period he started giving you heat again to your back, did he not? 

A. I told him I was not getting any better and so he said we will try 
again. 

Q. He said that you were not getting any better and that you were 
using heat by virtue of this implement and the heating pad and everything 
at home and your adopted daughter was massaging your back during 
that period of time and you were not getting any better and you went back 
to Dr. Herzmark, so that he started giving you the same treatment, is 
that correct? <A. Yes. 

Q. What was the cost of one of those treatments when he gave it 

to you, Madam? A. $10. 


Q. How long were you going for the treatments in 1965? A. A 


few times. 
Q. Up until close to the point where this case was posted for trial? 
A. This case today? 
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MR. INTRATER: I objéct to that. The record should show she 
was going from January on. this case was not tried the previous time 
until some time in June of "65. 

THE COURT: The triad date was in June. 

MR. LIPSHULTZ: That is right. 

BY MR. LIPSHULTZ: 

Q. So you continued a Dr. Herzmark up until approximately 
the trial, is that correct? 

Q. Did Mr. Intrater te} you in January that this case was set 


. A few few times. 


for trial very near in the future? A. I do not remember when it was. 

Q. At that point you wqnt back to see Dr. Herzmark? A. I 
think it was a few weeks after. 

Q. And you continued treatment up until the time the case was 
set for trial and after the os 7 you did not see Dr. Herzmark again? 
A. Which trial? 

Q. The first trial in Jine of '65. A. I saw him twice or three 
times. P 

Q. Your answer is a you did not see him after the first trial? 
A. Oh, I did. 

THE COURT: DidI dete you to say you did see him two 
or three times after the trial? 

THE WITNESS: A few, times after the trial. 

BY MR. LIPSHULTZ: 

Q. Was that within thd very recent past, Madam? A. No, I 
have not seen Dr. Herzmar 

Q. For about six mon:ns? A. Probably. 

Q. Is that when Mr. Intrater told you this case had been realerted 
for trial? A. No, he told me many times it had been realerted for 
trial. 

Q. That was the first time, back in 1962? A. No, sir. 

Q. He told you before’that? <A. Before this one. 
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Q. Before you went back to see Dr. Herzmark following the 
first trial? A. He told me at least on three occasions that we were 
to go to trial, but I did not see Dr. Herzmark. 

Q. Mrs. Foster, you indicated that you were unable to/engage 
in marital relations with your husband because of this difficulty with 
your back for about two weeks after, is that correct? A. I did not 
say how long, not immediately. 

Q. I understood you to say two weeks. A. I said not)immedi- 
ately. That is what I said. | 

Q. So if my notes reflect two weeks, Iam inerror? | A. I said 
not immediately. | 

Q. What is immediately, how long, three weeks, four weeks, six 
months, two years? A. It might have been four or five weeks. 


Q. After that time you were able to engage in a normal relation- 


ship again? <A. Yes. 

Q. In spite of your back? A. Yes. 

Q. Now, you also indicated that following this trial, following 
this incident, you hired a woman to live in for $10 a week plus room 
and board to take care of the household because of your injuries ? 
A. That is right. 

Q. Itake it then that you pay her by check and deducted Social - 
Security and all the other items that you as a businesswoman were to 
be deducting, is that correct? 

A. Ido not know — 

MR. INTRATER: I object to that. 

(At the bench.) 

MR. INTRATER: Counsel stated before the jury Social Security 
is required, if a woman works for two months that Social Security has 
to be deducted. That is not my understanding of the Social Security 
clause. 

(In open court.) 

THE COURT: How long was this woman working for you? 

THE WITNESS: Just about two months. | 


THE COURT: All right. 
BY MR. LIPSHULTZ: 

Q. Did you deduct Social Security? A. I will have to ask Mr. 
Foster. He takes care of all of the bills. 

THE COURT: You do not know? 

THE WITNESS: I do not know. 

(At the bench.) 

MR. LIPSHULTZ: Mr. Foster will be here to testify — 

THE COURT: No, no, do not do that please. She says she does 
not know. Mr. Foster I assume will be available? 

MR. INTRATER: I have no intention of calling Mr. Foster. 

(In open court.) 
MR. LIPSHULTZ: I have no further questions. 
* * * * 
REDIRECT EXAMINATION 
BY MR. INTRATER: 

Q. Counsel asked you when you had been in Madison Hospital in 
1962. For what purpose did you go there? A. For a deviated septum. 

Q@. That is an operation on your nose? A. That is right. 

Q. Counsel also asked you as to the fact that you had not men- 


tioned in the previous trial about the mark on your foot. Do you recall 


mentioning to me after that trial that I had failed to ask you about that? 
MR. LIPSHULTZ: I object, Your Honor. 
THE COURT: I will let her answer that. 
THE WITNESS: I did, 
BY MR, INTRATER: 
Q. Mrs. Foster, could you step down here and show the jury the 
marks on your foot that you had not pointed out previously ? 
THE COURT: All rigtit, Madam, you may have a seat. 
BY MR. INTRATER: 
Q. Now, you were questioned by Mr. Lipshultz whether the only 
thing that continues to bother you at the present time is your back, is 
that right? <A. Yes. 
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Q. Is there anything with regard to your back problem that 
prevents you from doing anything you were not able to do previously? 
A. Yes. | 

Q. What sort of things do you not do as a result of this back 
problem that you did before? A. I cannot do house work. 'I cannot 


lift anything. I cannot push anything heavy. 
Q. What sort of things do you not lift, for example, that you used 
to lift before? A. I could move furniture in the home, lift'a package, 
a heavy package, just things that you do in your daily day that you can 
do if nothing bothers you. 
Q. You have not been doing this since? A. No, I have not. 
Q. Did I ever tell you that because a trial was coming up I wanted 
you to go back and see either Dr. Herzmark or Dr. Gates? | A. No. 
RECROSS EXAMINATION 
BY MR. LIPSHULTZ: 


Q. Did Mr. Brick ever tell you that, Mrs. Foster? A. No, Mr. 
Brick had nothing to do with the case. | 
THE COURT: Were you through, Mr. Intrater ? 
FURTHER REDIRECT EXAMINATION : 

BY MR. INTRATER: 

Q. Did anybody associated with me or Mr. Brick or our office 


ever tell you to go back to those doctors because this was coming up 
for trial? <A. No. 

FURTHER RECROSS EXAMINATION 
BY MR. LIPSHULTZ: 

Q. I take it that Dr. Herzmark and Dr. Gates both made copious 

notes of this injury on your vein and your foot? A. I do not think so. 
Q. I take it that you complained to them about this injury on your 
instep and they know that you have it? A. Only at the time of the ac- 
cident. 
Q. And they made notes of everything, thank you. Were they 


making notes as you talked with them? A. I assume they were. 
| 
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Q. Now, neither Dr. Herzmark cr Dr. Gates told you not to wear 
high heels, did they? A. No. : 

Q. And neither Dr. Herzmark or Dr. Gates ever prescribed a 
back brace or corset for you, did they? A. They just said to wear 
a strong foundation, a corset. 

Q. Neither Dr. Herzmark or Dr. Gates ever prescribed any back 
garment for you, did they, Mrs. Foster ? 

A. No. 

Q. You said you could not lift anything, is that correct? A. That 
is right. 

Q. Is this your purse over here? A. I said anything very heavy. 
That is my purse. 

Q. And you know what I am about to ask you. Did you not bend 
down and shove your purse under the table and glance back at me and 
become embarrassed because I saw you? A. NO, sir. 

* * 7 * * 

DR. MAURICE HERZMARK 
was called as a witness and, after being first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. INTRATER: 

Q. Would you state your name and address? A. Dr. Maurice 
H. Herzmark, 1616 18th Street, N. W., Washington, D.C. 

Q. What is your occupational profession? A. Physician. 

Q. Do you specialize in any particular field of medicine ? 

A. In the field of orthopedic surgery. 

Q. Would you describe to His Honor and the jury what orthopedic 
surgery refers to? (A. It is the specialty that treats the bones, liga- 
ments and muscles and joints. 

Q. Where did you receive your medical education? A. I grad- 
uated from George Washington University with an AB. M.D. After that 


I interned at Emergency Hospital. I was at Mt. Sinai in Baltimore, St. 
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Agnes in Baltimore, Childrens in Washington and then I spent a year 
abroad in Vienna and Paris doing post graduate work in surgery. 
Q. Thereafter you returned from Europe and did you commence 
practice in this area? A. Yes, I opened an office for the practice 
of medicine in 1924. 
Q. Since 1924 have you specialized in orthopedic surgery? 
A. Yes. 
Q. Would you describe what wards and hospitals you are asso- 
ciated with? A. I was admitted as a member of the Board of Ortho- 
pedic Surgeons in 1937. At that time I was practicing in New York and 
I was on the staff of the Hospital for Joint Diseases and the Hospital 
Ruptured and the Crippled in New York and the Bronx Hospital, all in 
New York. 
Q. What about in this area? A. There was an interruption in 
my practice when I joined the Armed Forces in 1942. At that time I 
was chief of orthopedic surgery in a large general hospital on the West 
Coast and I eventually went overseas. When I returned I was|the Chief 
of the Reclamation Hospital on Long Island. When I left the service I 
began to practice in Washington and I was appointed as orthopedic con- 
sultant to the Civil Service Commission, the Veterans' Administration 
and the Penal Institutes of the District of Columbia. I have been doing 
that work since. | 


Q. In the course of your acting as orthopedic surgeon, through- 


out your experience in the District of Columbia, have you had occasion 
to come in the court and testify on particular occasion? A. Yes, of 
course. | 
Q. Have you written any papers or any articles concerning the 
function of a doctor and testifying in court? A. Yes, I have. 
Q. Do you recall what such paper or articles were written and 
where they were published? A. Yes, I wrote a series of six, which 
were published in the Medical Commission, and these were entitled 
"Tips on Testifying." Then I wrote one at the request of the editor of 
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the Annals of District of Columbia entitled Torts and Retorts," which 
also deals with experiences in court and for the purpose of helping 
younger physicians to understand the duty of a doctor in court. I have 
since acted as consultant to the Medical Commission reviewing and 


editing articles which others write that are to be published in that 


magazine. 

MR, INTRATER: I submit the doctor is qualified. 

THE COURT: Do you have any preliminary questions, gentlemen? 

MR, LIPSHULTZ: I am just curious to know whether the doctor 
is presently affiliated with any hospital? 

THE WITNESS: Yes, George Washington University Hospital, 
Doctors Hospital and Sibley Hospital. 

THE COURT: Thank you. 

BY MR. INTRATER: 

Q. Did there come a time when Mrs. Frosene Foster came under 
your care as your patient? 

A. Yes. Isaw Mrs. Foster for the first time on February 25, 
1961. 

Q. What were the circumstances under which she came to you 
asapatient? A. She was referred by her family physician, Dr. Gates. 

Q. Now at that time, did you receive a history from her as to 
what was the onset of her difficulties? A. Yes. She told me that in 
November of 1960 she was injured in an automobile collision, that her 
head was violently jerked and she was thrown against the steering 
wheel of her car, and that thereafter she went to Dr. Gates for treat- 
ment. 

Q. Did you ascertain at that time what the course of her treat- 
ment was under Dr. Gates? A. It consisted essentially of medica- 
tion and support. 

Q. Did you examine Mrs. Foster at that time? A. Yes. 

Q. Would you describe what her examined revealed? A.I found 
that she held her head stiffly, moved her head very guardedly. There 
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was a normal range of motion of the head, but it had to be carried out 
slowly. I also examined her lower back. The lumbar muscles were 
very spastic, flection impaired about 20 per cent, lateral movement 
also restricted and the La Sague and Patrick Tests were positive on 
the left but negative on the right. 
Q. Doctor, would you go into this a little more thoroughly? You 
stated the Lumbar muscles were very spastic. Would you describe 
what is meant by spasm of the muscles? A. In medicine the term 
means that the muscles are cramped or let us say flexed involuntarily. 
There are two ways in which a muscle can be flexed, one, voluntarily 
and, two, involuntarily. But when they are flexed involuntarily, in 
medical language that is called spasm. | 
Q. In short, a person himself cannot intentionally produce spasm ? 
A. Not of the lumbar muscle. 
Q. So what you saw was something that was not bought about in 


her back by any positive action by Mrs. Foster? A. No, it was in- 


voluntary. | 
Q. You stated that the La Sague and Patrick Tests were positive 
on the left and negative on the right. First of all, would you describe 
what each of these tests consists of, and would you describe what is 
the significance of your finding? A. The La Sague Test, named 
after Dr. La Sague, is a test in which the patient is placed on his back 
on an examining table and with the knee extended the leg is elevated by 
the physician with the patient relaxed; and if the muscles are so spastic 
they will not permit the leg to be elevated to normal position but re- 
main somewhat beneath, that we call positive. If the leg can be brought 
up to a normal position, the test is then called negative and that is what 
I found on the right side. The left side was positive. Now the 
Patrick Test is a more or less similar type of test, but it is performed 
in a different way in order to see whether or not in fact the muscles 
are spastic. In this test the heel of one leg is placed upon the knee of 
the other. Then the knee is depressed so that it will touch the examining 
table. If the muscles are not spastic, that is a very easy maneuver for 
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the average patient because it is not different from crossing your 
legs sitting down. If the knee cannot be depressed, the examiner 
feels considerable resistence by the r-uscles. If the knee hits the 
table or within two or three inches he alls it negative. 

Q. Other than these tests, what other steps did you take in ex- 
amining Mrs. Foster? A. I took an x-ray of her lumbar spine and 
I found the muscles were spastic. The x-ray showed a flattening of 
the normal curve due to the spasm of the muscles. So that corroborated 
the clinical findings of the spasm. 

Q. In other words, the x-rays reflected the spasm? A. Nor- 
mally there is a curve in everybody, especially women who have a little 
more curve than men. But if the back remains flat and the x-ray shows 
it, then it is corroborative with the clinical finding, and in this case 


the x-ray was corroborated. 


* * * * * 


Q. Have you ever had any prior experience in taking x-rays, 
Doctor? <A. Of course. 

Q. Do you have x-ray apparatus in your office? A. Yes, andI 
take the x-rays myself. 

Q. How many years have you had that apparatus in your office ? 
A. This particular one is a fairly new one and was brought in in 1961. 
But I have had one now for 40 years. 

Q. Would you say that you have taken more than 100 x-rays in 
your experience? Would you say more than a thousand? <A. Several 
thousand. 

Q. Have you yourself taken chese x-rays? A. Yes, I have 
taken them. 

Q. Have you examined the x-rays yourself? A. Yes, I have. 

Q. Doctor, do you feel you are qualified to take x-rays and in- 
terpret them? A. Yes, I feel I am, in the field of orthopedics. 

THE COURT: Do you have any preliminary questions, Mr. 
Lipshultz ? 
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MR, LIPSHULTZ: Not at this point, Your Honor. 
THE COURT: You may proceed, sir. 
BY MR. INTRATER: 


Q. Doctor, did you previously testify in this court concerning 
this particular case? A. Yes, I did. 

Q. Did you have those x-rays with you at that time? A. Yes, 
I did. 

Q. Have you seen those x-rays since your appearances in court? 
A. No, Ihave not. I left them here for evidence. 

Q. Do you know what happened to those x-rays? A. No, I do 

| 


not. 

Q. Doctor, as a result of your examination, did you come to a 
diagnosis as to Mrs. Foster's condition? A. Yes, I made the diag- 

nosis of a sprain of the cervical spine, which is sometimes called a 

whiplash injury and a sprain of the lumbar spine. | 

Q. Specifically where is the lumbar spine? A. That is the low 
back where there are no ribs below the thorax, that part a it reaches 
the pelvis is called lumbar. 

Q. Did you give any treatment to Mrs. Foster? A. Yes, Mrs. 
Foster received physiotherapy. | 

Q. What was the nature of that? A. It consists of diathermy, 
ultrasonic massage, sometimes injections, medication, depending on 
what the patient complains of at the time. 

Q. Do you recall on how many occasions you gave her this 
physiotherapy? 

MR, LIPSHULTZ: What year are we talking about? 

THE COURT: You mean for the whole period, sir? 

MR. INTRATER: In 1961. 

THE WITNESS: I do not have a breakdown of 1961. I had it in 
court when I was in before, and I turned it over to whomever wanted 
it, but I do not have it with me. We have a record in the office I am 
sure. 


BY MR. INTRATER: 

Q. Do you have any record there as to how many times you 
saw her in 1961? A. No, I do not, with me. 

Q. Doctor, did you advise Mrs. Foster as to any kind of treat- 
ment to give herself at home? A. I do not believe so. 

Q. Did there come a time after 1961 that you saw Mrs. Foster 
again? A. Yes. 

Q. When was that? A. That was in 1965. 

Q. Do you have any record as to when in 1965 you saw her ? 

A. Lhave the record on that, and it was from January 22, 1965, up 
until June 23, 1965. She come in January, February, March, April 
and June. 

Q. Did you see her at any time after June of 1965? A. Yes, I 
saw her in February of 1966 and in April of 1966. 

Q. Did you see her at any time in the fall of 1965? A. Yes, 
in September of 1965 she came, but at that time her complaint was 
not of her back but of her ankle. 

Q. Did you see her again in September of 1965? 

MR. LIPSHULTZ: Can we clarify the ankle? Is that related to 
this case? 

THE WITNESS: No. 

THE COURT: The jury will understand that has nothing to do 
with what you have before you. 

BY MR. INTRATER: 

Q. Did you see her in September 1965 with reference to her 
back? A. Yes, on September 30 she received treatment for her 
back as well as her ankle. She received treatment for both. 

Q. Doctor, did as a result of seeing her in 1965, did you form 
any further conclusions with regard to her case? A. Yes, Ire- 
examined her on January 22, 1965, and I have a record of that if you 
want me to refer to it. 

Q. What did you find at that time? A. I found that the muscles 
on the left side were spastic and the right side were normal. 
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Q. Now, this spastic, this is the same spasm you were referring 
to previously? A. Tightening of the muscles. But this time they 
were limited to the left side. Lateral bending caused complaint of 
pain radiating to the left lumbar area. Lateral bending to the right 
was normal and created no pain. She was able to bend forward, but 
could not reach. When I asked her to bend forward and touch the floor, 
the closest she came was about 12 inches. She was able, however, to 
hyperextend her spine — that means backward — that was also slightly 
impaired, being able to bend back but only a few inches from he mid- 
line. She was able to stand on either unsupported leg; but on the left 
she was less steady than on the right. The straight leg raising test, 
which I formerly alluded to as La Sague, was free on the right side to 
90 degrees, which is negative; but on the left side there was resistence 
limiting the flection to 100 degrees with the knee extended. The heel 
to knee test on the right side caused pain. On the left side it was nega- 
tive. Hyperextension of the hips, which means bending the hip back- 
ward, was resisted on the left side because of pain; but the right side 
was free. 

Q. Did you perform any x-ray examination at that time? 
A. Yes, I took another x-ray of her lumbar spine on that date on Janu- 
ary 22, 1965 and it showed a narrowing and irregularity in the joint 
space between the vertebrae known as lumbar-5 and sacrum-1. 

Q. Is that in the low part of the back? A. That is the lowest 
portion of the back before it reaches the pelvis. I compared the new 
with the old x-rays and I found no appreciable change in the pathology. 

Q. Did you notice any flattening of the lumbar spine at that time? 
A. I noticed that she had flattening, which was characteristic of muscle 
spasm. 

Q. This muscle spasm where a person has an injury such as 
sustained by Mrs. Foster, does that stay with them at all times or does 
it come and go ordinarily? A. That depends on the case and on the 
people. In some instances it comes and goes and it may even come 


and go while the examiner is examining. In others it remains permanent 
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and after a while it becomes a contraction that is no longer able to 
relax. 

Q. Doctor, in view of your examination and treatment of Mrs. 
Foster and the history that was given to you, do you have an opinion 
as to what is the cause of her back trouble? A. Well, it is a sprained 
back, which is of course the result of trauma. 

Q. This trauma which caused the injury to the back, are you re- 
ferring to the automobile accident that she had in November of 1960? 

A. Well, I think that was the precipitating cause. 

Q. Doctor, in view of your treatment and observation of Mrs. 
Foster, do you have an opinion as to whether the injury to her back 
is a permanent injury? A. I think it is now, yes. 

Q. Have you a bill for your services to Mrs. Foster as a result 
of this accident? A. Yes, I have. 

Q. What is the amount of that bill? A. Up to June 23, 1965, 
it was $175. 

Q. You stated you seen her since June? A. I have seen her 
since June, but this amount has not been added to her bill. I do not 
have that with me. 

Q. Can you from your records show me how many times you 
have seen her, can you state how many times you have seen her with 
regard to her back since June of 1965? A. Yes. I saw her ten 
times from January of 1965 to June 23, 1965. 

Q. How about after June in 1965, how many times did you see 
her with regard to injuries the result of the accident? A. Three 
times. I saw her September 30, 1965, February 16, 1966 and April 
25, 1966. 

Q. What can you state your charge would be for those three 
visits? A. I do not know because I think they have been paid. 

I do not have a bill with them. 

Q. Do you know the ordinary charge you were making? 

A. For the office visit the usual charge is $10. 
Q. For those three visits it would be an additional $30? 
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MR. LIPSHULTZ: Let the doctor testify. | 
THE WITNESS: It would $30 for the three treatments, yes. 
BY MR. INTRATER: 

Q. That is in addition to the $175? A. Yes. 

MR. INTRATER: I have no further questions. 

THE COURT: Mr. Collins, do you have questions? 

MR. COLLINS: I have no questions. 

THE COURT: Mr. Lipshultz, you may proceed. 

CROSS EXAMINATION 
BY MR. LIPSHULTZ: 

Q. Doctor, may I see the records that you have been utilizing? 
A. Do you want the entire file? 

Q. Yes, sir, if I may. 

Doctor, you had privileges at the Washington Hospital Center, 
did you not? A. Yes, I did. | 

Q. You lost those privileges, did you not? | 

A. Ihave discontinued any referrals to the Washington Hospital 
Center. | 

Q. Doctor, you lost those privileges, did you not? A. I suppose 
that is the answer. | 

Q. Ido not want you to suppose. That is the answer? | 
not know. 

Q. Well, Doctor, what did they tell you? A. Inever received 
any statement. ; 

Q. Doctor, you also said that you wrote the article for the Med- 
ical Annals and I believe you received $1,000 for that article? A. Not 
for the Medical Annals. You are talking about the Medical Commission. 

Q. Iam sorry. A. It was not a payment. It was a prize in 


competition with physicians all over the United States and I won first 


prize, which was $1,000, and others won other prizes for less than that. 
Q. That was a prize for an article you wrote on an expert medi- 
cal witness? A. That is right. 


Q. Then you testified, did you not, that you then wrote an article 
on expert witnesses entitled ''Torts and Retorts" which you wrote for 
the benefit of giving the younger physicians some insight into the court 
room problems? 

A. I think so. 

Q. Doctor, that article was one that was presented by you at a 
meeting of the Association of Plaintiff's Trial Lawyers here in the Dis- 
trict of Columbia, and'I will show it to you, and it is addressed to law- 
yers, isit not, Doctor? A. Itis. 

Q. Doctor, this whole article deals with torts and retorts, and re- 
torts being the doctor who gives an answer with steam in it to cut the 
cross examining lawyer down? A. That is your interpretation, not 
mine. 

Q. What does it say about a retort being an answer with steam in 
it? A. That is my definition, but I did not have anything to say about 
cutting any lawyer down. 

Q. Would you like me fo read this article? A. Of course, read it. 


Q. Have you in this article cut other lawyers down? A. I never 


made any such statement. This is your interpretation. 
THE COURT: Please approach the bench, gentlemen. 
(At the bench.) 

MR. LIPSHULTZ: Your Honor, I will just go into a few instances. 

THE COURT: Yes, sir, and do not go any further than you have to 
please, sir. You of course have access to the whole article, if you need 

it. But we do not want to encumber the record with that which is 
not wanted by either side. 

MR. LIPSHULTZ: I would like to have the article marked as De- 
fendant Exhibit No. 1 for identification and if Mr. Intrater will not object 
I will offer it at the proper time. 

MR. INTRATER: I think he should just read out of there what he 
wants to the doctor. 

MR. LIPSHULTZ: The best evidence would be the article. 


é 


151 


MR. INTRATER: I object to this. 
THE COURT: We have a limitation on time. If you have some 
specific matters you would like to call attention to, you certainly may. 
If there be any explanation by Mr. Intrater, if he wants, he will be af- 
forded that opportunity. 
(In open court.) 
BY MR, LIPSHULTZ: 
Q. You stated, "My definition of a retort is an answer with steam 
in it." A. That is right. | 
Q. Doctor, the time you testified in the last trial you testified on 
page 48 of the transcript that: 
"Q. Doctor, have you rendered the bill for your service in 
1965? 
"A, [have it here. I do not know whether it has rendered 
because she is still receiving treatment. I have not dis- 
charged her yet. But I have the bill with me if you wish to 
look at it, up to June 23, 1965." 
Do you recall giving that answer, Doctor? A. I think)I did. 
Q. Doctor, this is the bill that you prepared, did you not, and I 
took it out of your file? A. Yes. That covers from January 22, 1965 
to June 23, 1965. 
Q. Your statement that I just read to you that she was under ac- 
tive treatment at that time, is that right? A. Yes. | 
Q. That was while the trial was going on, is that correct, Doctor? 
A. Ido not remember when the trial took place. | 
Q. Doctor, I have just read you the statement you were 
testifying to that day. A. Could you give me the date of the trial? 
THE COURT: Can we not agree, gentlemen, that the trial was 
June 25 up through June 29? I think that is right. 
BY MR. LIPSHULTZ: 
Q. You said you could not render any more accurate bill because 


she was still under your active care. You had seen her in March, 
April and June, is that right? A. Yes. 
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Q. Then you did not see her again until September 23, 1965, 
three months later? A. That is right. 

Q. Doctor, that was not related to the accident, was it? 

A. That is what I stated a little while ago. 

Q. No, Doctor, you stated on here that you treated her for her 
back too. Will you show me on your record where it shows anything 
about a back? 

MR. INTRATER: My recollection is he stated on September 30 
he treated her for her back. 

THE COURT: It is not Mr. Intrater's recollection. It is not Mr. 
Lipshultz' recollection, ladies and gentlemen, but the witness from 
whom you get your evidence. 

THE WITNESS: The fact is I stated on September 28 Mrs. Foster 
came in because she had a sprained ankle. But on September 30 I 
treated her for her spine and ankle and I made it clear when I so stated. 

THE COURT: You examined her on the 30th for her ankle and 
back. 

BY MR. LIPSHULTZ: 

Q. Doctor, when she first came in to see you in connection with 
this automobile accident you took a history from her, did you not, with 
regard to the striking of the vehicle, and so forth? 

A. The details I did not go into, no. 


Q. You took a history, did you not, with regard to the happening 


of the accident where! you said she was injured in an automobile colli- 
sion. Her head was violently jerked and she was thrown against the 
steering wheel of the car? A. Yes. 

Q. It was important for you to know that she was violently jerked, 
is that not correct? A. Yes. 

Q. You treated her for a sprained ankle, a sprained neck and 
her back. Where is the history of the sprained ankle? A. This 
sprained ankle was treated in 1965 and has nothing to do with the 
original accident. 
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Q. It has nothing to do with the lawsuit. It has nothing to do with 
the history? A. There is a limitation about the ankle. | 

Q. Is that correct? A. No, there is a notation about the ankle. 

Q. Patient returning for treatment of a sprained ankle, not that 
that was the first time that you saw her for that sprained right ankle. 

But she was returning for the treatment of a sprained right ankle? 
A. These notes of course were made by my nurse. So I'm not re- 
sponsible for them except that I agree that is what she came for. 

Q. When was the first time she came in to see you for the sprained 
right ankle? A. Ido not know. It is quite possible she went to Dr. 
Gates. 

Q. Am I wrong when I read that it says patient returned for 
treatment of a sprained right ankle? A. That is what my nurse stated 
and I accept it. Maybe she did come there before, but I have no record 
of it. | 

Q. Ankle is painful and there is a blood clot and the blood clot 
could have left some marking in the vein, could it not? | 

MR. INTRATER: I object. I see no relevancy of this. 

MR. LIPSHULTZ: May we approach the bench, Your Honor? 

THE COURT: Come to the bench, gentlemen. 

(At the bench.) 

MR. LIPSHULTZ: Your Honor sees the relevancy. Certainly 
Mr. Intrater pointed out the marks on her ankle. She testified about 
them. I should be afforded an opportunity to find out where these 
marks came from. 

MR. INTRATER: We showed the jury marks on the left ankle, 
not marks on the right ankle. At this point I would like to object to 
this procedure of counsel saying anything he wants and making any ob- 
jection he wants before the jury and every time I make an objection, 

he wants to approach the bench. That is exactly what is happen- 
ing in this case. 


THE COURT: What is your purpose? Do you want to ib her 
which ankle? | 
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MR. LIPSHULTZ: I want to develop that this woman sprained 
an ankle and what caused the sprained ankle and how it affects the 
other leg when you twist one. I want to show the two little dots on 
her foot could well have been from the sprained ankle some time ago. 

THE COURT: It is all right if you can show that. 

MR. INTRATER: He is dealing with the left foot vis-a-vis the 
right foot. The marks were on the left foot and I object to this. I 
think counsel is merely trying to confuse the issues in this case. 

THE COURT: You are cross examining and I think you have a 
basis for it. But it does take a rather circuitous route. I think that 
we are dealing with a question of her ankle and we can see whether 
there is any synchronization between what the witness says and what 
the doctor has to say. So I will permit it for that purpose. 

(In open court.) 
BY MR. LIPSHULTZ: 

Q. Did your secretary also write she was giving therapy and 
strapping the ankle? 

A. Yes. 

Q. The ankle was painful and there was a blood clot? A. Yes. 

Q. That was your secretary that wrote that. Where are the notes 
of your examination, Doctor? A. I do not know. 

Q. Doctor, what is the cause of a sprained ankle? 

MR. INTRATER: I object on the grounds of relevancy and mater- 
iality. 

THE COURT: What was the cause? 

MR. LIPSHULTZ: If he knows. 

THE WITNESS: I do not know. 

BY MR. LIPSHULTZ: 
Q. All you have is a‘record made by your secretary that she 


had a sprained ankle. A., Would you-mind returning my file. I think 


I have something on it. 
Q. Well, Doctor, if you have something else, I have not seen it. 
Doctor, I take it all back. You'do have something else here. 
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MR. INTRATER: As long as counsel is taking things back — 

MR, LIPSHULTZ: I am just talking about a history. 

THE WITNESS: I have a note here about it that on September 21 
walking on the terrace she slipped on a ledge turning her ankle and it 

became swollen. She came for treatment on the 28th. This oc- 
curred on the 21st of September. 

BY MR. LIPSHULTZ: 

Q. Now, the trial ended on the 29th of September ? 

MR. INTRATER: I object. This trial was in June, not September. 

MR. LIPSHULTZ: Iam sorry, June 29 of 1965. That is June 29 
of 1965, and this record that you have here was one of September? 
A. Twenty-one. 

Q. And this woman was under your care for this painful back in- 
jury. Where did this sprained ankle happen? A. It happened in the 
Hotel Hilton in Athens, Greece. 


Q. Doctor, she waited until she got back home before she came 
in to see you. Do you have a history of any other medical treatment? 
A. Ido not know. I do not know. She may have had a hotel doctor. 

Q. These are your notes, Doctor, is that correct? A. Yes. 

Q. This is what she told you and these are your secretary's 
notes? A. Yes. 

Q. We have note here in November 1960 that says her auto ac- 


" cident and so forth — 
A. Head jerked — | 
Q. And contusion of lower back with sprain? <A. Yes. 
Q. Now, what is the next note on your sheet, Doctor, when you 
examined and make a recording of it the very next date on this sheet? 
No, the next note, Doctor. You have another note on the front of that 
sheet, other than this back. A. This note you are referring to? 
Q. That is the next note. A. My secretary put that on there. 
Q. Is this your handwriting? A. They wrote over it, But it 
has nothing to do with it. 
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Q. That is the next note and that is what I am referring to, not 
your secretary's note.. That deals with what, Doctor? A. That deals 
with the ankle. But I have a typewritten report of her history and so 
on which I dictated. 

THE COURT: Let me interrupt. You answer the question, if you 
can, and then your counsel or counsel for the plaintiff will certainly 
fill in anything he wants. 

BY MR, LIPSHULTZ: 

Q. Now, Doctor, the next note that you have here — now, your 
secretary put this in. A. No, I put that in. 

Q. You typed this in? 

A. I did not type it, but I dictated it. 

Q. That says on the night of Tuesday, September 21, 1965, while 
in Greece at the Hotel Hilton, the patient slipped on a one-half inch 
step and injured her right ankle. 

MR, INTRATER: I object. Mrs. Foster is not claiming any perma- 
nent injury to her ankle. He is talking about injury to the ankle, which 
he has gone into over land over again, which is not a part of this case, 
which occurred in September of 1965. 

THE COURT: What did you show the jury, sir? 

MR, INTRATER: I showed the jury two marks on her left ankle. 
This has reference to marks on the left ankle, not right ankle. 

THE COURT: Have you anything relating to the left ankle? 

THE WITNESS: No, only to the right ankle. I never treated the 
left ankle. My dictation refers to right ankle. 

BY MR. LIPSHULTZ: 

Q. It is inthis note here. A. No, I dictated it. On the night 
of Tuesday, September 21, while in Greece at the Hotel Hilton, this 
patient slipped on a one-half inch step down to the terrace and injured 
her right ankle. Examination shows the right ankle is swollen and 
movement is painful. Diagnosis — sprained. 


Q. This is the typewritten note. 


MR. INTRATER: I object. 

THE COURT: What is the objection? 

MR. INTRATER: I object to any further testimony concenninns 
a right ankle. That has nothing to do with this case. Itis sia tee 


irrelevant and immaterial. 
THE COURT: Is there anything there pertaining to the left ankle? 
THE WITNESS: No, sir. 
THE COURT: You have no history of any left ankle in here? 
(At the bench.) | 
THE COURT: I asked the doctor if he had anything history-wise 
or otherwise as to any injury to the left ankle. My recollection is that 


he responded that he did not. 

MR, LIPSHULTZ: That is correct, Your Honor. 

THE COURT: What is next? 

MR. LIPSHULTZ: Your Honor, the doctor testified that his secre- 
tary is the one that typed out this first statement here, but that has 
nothing to do with him. His statement is the written statement. Now 
all I tried to get this doctor to do 33 times is to read this written state- 
ment, and he constantly reads this and there is no referral tothe ankle 


in the written statement. | 

THE COURT: Let me say this to you: He said and I am sure I 
am correct in this, that he dictated that entry of September 28. 

MR. LIPSHULTZ: Your Honor, in addition he testified that this 
was his secretary. This was his writing. He wrote it. His secretary -_ 

MR. INTRATER: Typed what he dictated to him. | 

THE COURT: If there is any challenge of it, I will ask him spe- 
cifically. My recollection is that he did say this entry typed and bearing 
date of September 28 was by him to his secretary. We are right there. 

MR. LIPSHULTZ: This is what he said, he said that he i is not 
responsible for this because this was put in by his secretary. 

THE COURT: All right. Now you do not need any further inter- 
rogation, if that is the interpretation. But you have this is what he 
dictated as to the right ankle. | 
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MR, LIPSHULTZ: May I ask him to clarify it? Of course she 
typed it. 


(In open court.) 


THE COURT: Doctor, would you please come here, sir. I have 
@ paper which you have given to counsel which shows certain typewritten 
entries on September 28, 1965, and thereafter this follows: 

"Patient returned today complaining of a sprain of her right 
ankle." 

Am I correct that you did testify that this was physically written 

by your secretary, but you did dictate it to her? 

THE WITNESS: Yes, sir, that is correct. 

(At the bench.) 

THE COURT: What is your next question? 

MR, LIPSHULTZ: I think I never even asked him about this. 
That is the reason I am at a complete loss about this statement. I 
think we show this is what he said he dictated to his secretary. He 
cut me off here. This says patient returns. And he said his secretary 
wrote it. The doctor she had been there so he could not say that she 
returned. If he does say she returned from further treatment — 

MR, INTRATER: I do not know what the purpose of this is. 
There is nothing to indicate this was a left ankle. The doctor may have 
said over and over again that this was the right ankle. 

THE COURT: He has — do you have that other sheet of his? 

MR, LIPSHULTZ: He has it all. This is his handwriting here, 
Your Honor, and this does not say which ankle. When I started to ask 
him about this he cut me off. 

(In open court.) 

THE COURT: Doctor, under the entry typewritten as of Septem- 
ber 28, there appears an entry, a penmanship entry, which I believe 
you said was your entry, sir? 

THE WITNESS: Yes. 

THE COURT: It is under September 21, and it is with a scratch. 
It looks like — 


THE WITNESS: 1965. 

THE COURT: Patient slipped, alleged ankle turned and became 
swollen. The ankle was strapped. Present complaint ankle painful. 
You do not therein specify the ankle. Can you explain that, sir? 

THE WITNESS: Yes, I can explain it. These were only notes 
from my own memory and when the patient leaves my secretary joins 
me and I dictate after having examined the patient and then it is fresh 
in my memory and this was only the history that I take down what the 
patient said. It is quite possible she did not specify which ankle her- 
self. Then when I examined her I knew which ankle and I wrote right 
ankle. | 

* * | * 

Washington, D. C. 

Wednesday, February 1, 1967 
The above-entitled matter came on for further trial before HON- 
ORABLE RICHMOND B. KEECH, United States District Judge, anda 
jury, at 10:00 a.m. | 

* * * * 

DR. MAURICE H. HERZMARK 
the witness on the stand at time of recess resumed the stand, and testi- 
fied further as follows: | 

* * * * 

CROSS EXAMINATION (Resumed.) 
BY MR, LIPSHULTZ: 


Q. Now, Doctor, yesterday evening you were discussing your 
notes. I note that you now have a bill in your file as of February 1 
of this year, a bill that you have worked out showing the balance due 
to you by the plaintiff, Frosene Foster. Would you refer to that, 
please, Doctor? I may have messed up your file so it is not in order. 

THE COURT: Is that February 1, 1967? | 

MR. LIPSHULTZ: I believe so, Your Honor. | 


BY MR. LIPSHULTZ: 
Q. Do you have that? <A. Yes. 
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Q. Now, Doctor) will you indicate by utilizing that bill what your 
charge was for the ex:.mination of the lumbar spine on the first occa- 
sion that you saw Mrs. Foster in 1961, February 25, what did you 
charge for the examination of the lumber spine? A. $50. 

Q. Not $10, is that right? A. That is right. 

Q. What was your total bill at that time for the examination of the 
lumbar spine, the x-ray of the lumbar spine, two x-rays you took, 
Doctor? A. I believe there are four here, two on each occasion, 
which is two shots, AP and a lateral and two physiotherapy treatments. 

Q. February 25, and on Monday, February 27, what was your full 
charge for the treatment at that time? A. $95. 

Q. Now, may Ihave this, Doctor? A. Yes. 

MR. LIPSHULTZ: Would you mark these two as Defendant's 
Exhibit No. 2 for identification? 


(The document referred to was marked Defend- 
ant's Exhibit No. 2 for identification.) 


BY MR. LIPSHULTZ: 


Q. Doctor, would you refer to your report of July 26, of 1961? 
A. [have it. 
Q. Doctor, at the time that you wrote that report on July 26 of 


1961, were you familiar with the fact that Dr. Gates, the treating 
physician or the physician that referred Mrs. Foster, had discharged 
Mrs. Foster as being fully recovered as of March 24, 1961? 

MR. INTRATER: I object. There is no such evidence in this 
case. 

THE COURT: Come to the bench, gentlemen. 

(At the bench.) 

THE COURT: What is the basis for the objection? 

MR. LIPSHULTZ: The question was was he familiar with that 
fact. Ihave a report from Dr. Gates that Mr. Intrater supplied to me 
that says he discharged her on March 24, 1961. 


e 
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MR, INTRATER: You also have the testimony of Dr. Gates at 
the last trial that he had not discharged her. She stated she was not 
having any problems for around a week, that she was not fully \discharged. 

MR. LIPSHULTZ: The statement says fully recovered. | 

THE COURT: This is permissible. You can explain it by reading 
the record. | 

MR. INTRATER: Then I submit he should say that was the doctor, 

not the doctor's report. The doctor did not discharge her. He so 
testified. | 

(In open court.) 
BY MR, LIPSHULTZ: 

Q. Doctor, when you are referred a patient by a general practi- 

tioner, is it, or is it not, common practice for you to keep in contact 


with that general practicitioner if the patient returns to the general 
practitioner for general care and treatment? A. It depends on the 


situation. At that time I was in contact with Dr. Gates, saw him fre- 
quently at the hospital and we had opportunities to discuss this. But 
usually it was not in my office, so no records were kept of these dis- 
cussions. | 

Q. Were you familiar with the fact having had all these conver - 
sations with Dr. Gates that on March 24, 1961, Dr. Gates made the 
statement that he discharged Mrs. Frosene Foster as being fully re- 
covered? | 

MR. INTRATER: I object to that. That is not what happened. 

THE COURT: Doctor, are you familiar with the report of Dr. 
Gates wherein he made the statement which has been put to you by 
counsel? 

THE WITNESS: No, sir, I never saw it. | 

THE COURT: Would you show the doctor the report, please. 

THE WITNESS: I never saw that. | 

BY MR. LIPSHULTZ: | 
Q. It is under prognosis, Doctor. 
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THE COURT: That is the report of 7-26-61, sir. 

MR, LIPSHULTZ: No, that is 11-3-61, Your Honor. 

THE WITNESS: He said she seemed fully recovered. 

BY MR, LIPSHULTZ: 

Q. You said that he said she seemed fully recovered. Would 
you read the statement then, Doctor? Just readit. A. "Mrs. 
Foster was treated quite frequently and vigorously for two weeks 
and less frequently thereafter until late in March when she seemed 
fully recovered and stated that she had had no ailment or complaint 
for several days. She was discharged March 24, 1961, as fully re- 
covered." 

Q. You were not familiar with that? A. No, I had not seen it. 

Q. The plaintiff has testified that in a month to six weeks she 
had absolutely no difficulty whatsoever with her neck. When she came 
in to see you, referring to your report, did she complain in any fashion 
to you about pain or difficulty with her neck? A. No, her complaints 
were specifically about her back, radiating down her left leg. 

Q. Although she made no complaint about her neck you found that 

she had a sprain of the cervical spine or what some people now 
term asa whiplash? A. That is right, I did. 

Q. A whiplash as we all understand is not a medical or a legal 
term. It is a lumbar sprain, is that right? A. Yes. 

Q. Now, Doctor, you éxamined her neck? A. I did. 

Q. Well, could you te} us, Doctor, what, if anything, you found 
with regard to her neck? . Well, I read that yesterday. I said 
she held her head stiffly and moved it guardedly and there was a fairly 
normal range of movement ith the head but carried out slowly. 

Q. You found no spasm of the neck, did you? A. No. 


Q. Doctor, other thar her guarded movement, you found nothing 


objective, no objective sign br symptom that an examiner would find, 
is that not correct? A. That is correct. 

Q. Nevertheless even with a negative examination you found she 
had a cervical sprain? A. Chronic sprain, yes. 
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Q. With the lumbar examination, Doctor, you took x-rays, did 


you not? 

A. I did. 

Q. Now, the AP view would not show a thing on an x-ray, would 
it, Doctor, on a lumbar x-ray? AP would not show flattening or 
straightening? A. Of course it would show a lot of things, depending 
on what you are looking for. When you say it would not show a thing, 
it would show the lumbar spine of course. | 

Q. The AP would not show a straightening or a flattening that 
would be in the lateral view? A. That is correct. | 

Q. Now, you indicated, Doctor, that you x-rayed the lumbar spine. 
You just stated it was a chronic sprain and you also talked about the 
neck. Did you x-ray the neck, Doctor? A. No. | 

Q. Did you feel it was important to x-ray the neck, Doctor ? 

A. At that time I did not think so. 

Q. Doctor, were you informed at that time that Mrs. Foster had 
been x-rayed at Sibley Hospital? A. No, I did not know that. 

Q. Doctor, if I were to tell you that the x-rays at Sibley Hospital 
that were made on January 20, 1961, just five days prior to the x-rays 
that you took did not show a flattening or a straightening of the lumbar 
spine, would that have been important for you to know? | 

MR. INTRATER: I object. If counsel has any x-rays, Ijthink he 
should show them to the doctor. 

THE COURT: Where do you get this from? 

MR. LIPSHULTZ: I got it from the report of Dr. Cares, land Dr. 
Gates' testimony at the last trial. 

MR. INTRATER: I object to that. 

THE COURT: Are you familiar with Dr. Gates' testimony at the 
last trial? 

THE WITNESS: No, I am not. | 

THE COURT: I sustain the objection. 


BY MR. LIPSHULTZ: 

Q. Doctor, you found I take it then what you have just indicated 
that she had a chronic sprain in your report, is that correct? A. Yes. 

Q. Will you read me from your report, sir, where you state that 
she had a chronic sprain either of the cervical or of the lumbar? 
A. Well, the diagnosis I made with sprain, cervical sprain, whiplash 
injury, sprain to lumbar spine. 

Q. You did not say chronic, did you? A. It is too early to call 
it chronic. 

Q. Then when you just testified that she had a chronic sprain of 
the back, when you examined her, it was too early for you to know that? 

A. The word "chronic means some time and it varies with the 
different examiners and opinions. I suppose under the circumstances 
that chronicity of it did not turn up until some time later. So perhaps 
the best diagnosis was what I made which was sprained. Acute chronic, 
subacute, that was a matter of time. 

Q. Doctor, please do not play on words. 

MR. INTRATER: I object. 

THE COURT: You ask a question, please. 

BY MR. LIPSHULTZ: 

Q. Lasked the question and I will ask the question again. When 
you stated just a short whil¢ ago that as of the time you performed 
the examination on February 25 and made that diagnosis that she had 
a chronic sprain, you were in error at that time, yes or no? 

THE COURT: Just a moment. I think the doctor has said that 
in essence as of that time the better statement would have been sprained. 
But it had grown to be chronic. 

THE WITNESS: That is correct. 

THE COURT: When fou say grown, you mean developed by the 


passage of time. } 
THE WITNESS: Thaf is right. 
THE COURT: Go ahead. 


BY MR. LIPSHULTZ: 

Q. Now, Doctor, you gave her heat to her back on the 25th and 
again on the 27th of February of 1961, is that not correct ? A. That 
is correct. | 

Q. And then, Doctor, you have another visit of January 22, 1965, 

which you have a note of? A. That is right. 

Q. Would you refer to that note, Doctor? On your notes, Doctor, 
your original notes, I think if I may help you— A. You mean my own? 

Q. Yes. A. These are memos — yes, I have them. 

Q. What does that note reflect as of January 22, is that) of 1965? 
A. Yes. This is a note based upon Mrs. Foster's statement that her 
back had been painful since the accident and the present complaint at 
that time was pain in the back low and on the left side. | 

Q. Could you explain why you have the original note dated 
February 1961 and then you have another note here dated September 
28, 1965 and another note 9-28-65 on one side and 1-25-65 on the 
other? A. Because this note was made by me and when my secre- 
tary went to type it she did not know about it. So she put it here. 

Q. But this note was made by you? A. That is right. 

MR. LIPSHULTZ: I want to hold this, Your Honor, and offer it 
in my case. 

BY MR. LIPSHULTZ: 


Q. Doctor, you then saw her on January 22 of 1965, is that cor- 


rect? A. That is correct. | 

Q. When she came back to see you, Doctor, the only history 
that she gave you was back has been painful since the accident, is 
that correct? <A. Yes. | 

Q. Present complaint pain in low back on left side, is that 
right? A. Yes. 

Q. Did she give you any history of anything other than that, 
Doctor? A. Yes. She said that she had been under the care of Dr. 
Gates who referred her to me on February 25, 1961, February 27, 
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BY MR, LIPSHULTZ: 

Q. Doctor, you found I take it then what you have just indicated 
that she had a chronic sprain in your report, is that correct? A. Yes. 

Q. Will you read me from your report, sir, where you state that 
she had a chronic sprain either of the cervical or of the lumbar? 
A. Well, the diagnosis I made with sprain, cervical sprain, whiplash 
injury, sprain to lumbar spine. 

Q. You did not say chronic, did you? A. It is too early to call 
it chronic. 

Q. Then when you juet testified that she had a chronic sprain of 
the back, when you examined her, it was too early for you to know that? 

A. The word "chroni¢'"t means some time and it varies with the 
different examiners and opipions. I suppose under the circumstances 
that chronicity of it did not turn up until some time later.. So perhaps 
the best diagnosis was what I made which was sprained. Acute chronic, 
subacute, that was a matter of time. 

Q. Doctor, please do not play on words. 

MR. INTRATER: I object. 

THE COURT: You ask a question, please. 

BY MR, LIPSHULTZ: 

Q. I asked the question and I will ask the question again. When 
you stated just a short while ago that as of the time you performed 
the examination on February 25 and made that diagnosis that she had 
a chronic sprain, you were in error at that time, yes or no? 

THE COURT: Just a moment. I think the doctor has said that 
in essence as of that time the better statement would have been sprained. 
But it had grown to be chronic. . 

THE WITNESS: That is correct. 

THE COURT: When you say grown, you mean developed by the 
passage of time. 

THE WITNESS: That is right. 

THE COURT: Go ahead. 


BY MR. LIPSHULTZ: 

Q. Now, Doctor, you gave her heat to her back on the 26th and 
again on the 27th of February of 1961, is that not correct? A. That 
is correct. 

Q. And then, Doctor, you have another visit of January 22, 1965, 
which you have a note of? A. That is right. | 

Q. Would you refer to that note, Doctor? On your notes, Doctor, 
your original notes, I think if I may help you— A. You mean my own? 

Q. Yes. A. These are memos — yes, I have them. | 

Q. What does that note reflect as of January 22, is that of 1965? 
A. Yes. This is a note based upon Mrs. Foster's statement that her 
back had been painful since the accident and the present complaint at 
that time was pain in the back low and on the left side. | 

Q. Could you explain why you have the original note dated 
February 1961 and then you have another note here dated September 
28, 1965 and another note 9-28-65 on one side and 1-25-65 on the 
other? A. Because this note was made by me and when my secre- 
tary went to type it she did not know about it. So she put it here. 

Q. But this note was made by you? A. That is right. 

MR. LIPSHULTZ: I want to hold this, Your Honor, and offer it 


in my case. | 
BY MR. LIPSHULTZ: 
Q. Doctor, you then saw her on January 22 of 1965, is that cor- 


rect? A. That is correct. 

Q. When she came back to see you, Doctor, the only history 
that she gave you was back has been painful since the Ee is 
that correct? A. Yes. 

Q. Present complaint pain in low back on left side, is that 
right? A. Yes. 

Q. Did she give you any history of anything other than ee 
Doctor? A. Yes. She said that she had been under the care of Dr. 
Gates who referred her to me on February 25, 1961, February 27, 
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and after that she returned to Dr. Gates and continued treatment with 
him. 

THE COURT: Returned when? 

THE WITNESS: She returned to Dr. Gates' office after February 
27, 1961. 

BY MR. LIPSHULTZ: 

Q. Doctor, the condition that you found her to be in which you 
now describe as a chronic back sprain — A. That is right. 

Q. You indicate that to be permanent, is that correct? A. Yes. 

Q. Doctor, you did not see her for almost four years, did you? 
A. That is right. 

Q. Doctor, you could not tell us when it was during that four- 
year period, if any other than what this young lady told you, as to when 
Dr. Gates saw her? (A. I have no report from Dr. Gates. 

Q. You had conversations with Dr. Gates you indicated? A. Yes. 

Q. Did any of those conversations with Dr. Gates over that four- 
year period, in any of'those conversations did Dr. Gates indicate to 
you or did you ask him whether this woman was still under his active 
care or treatment? A. No, I did not ask him. 

Q. So that you really cannot tell us then whether in the four-year 
period she saw Dr. Gates once, twice or five times or at all other than 
what she told you? A. No, I do not know for sure. I only know — 

THE COURT: If you do not know, do not try to explain it, please, 

sir. 

BY MR. LIPSHULTZ: 

Q. Doctor, a condition that you have described as Mrs. Foster 
is suffering with is an extremely painful condition, is it not? A. It 
can be, yes. 

Q. Well, we are talking about Mrs. Foster. She individually 


has an extremely painful condition, has she not? A. She complained 


of pain, yes. 

THE COURT: Wait a minute. You say she complained of pain. 
Understand the question. Did she complain of extreme pain, extreme 
pain? 


167 


THE WITNESS: I do not believe she complained of extreme pain. 
BY MR. LIPSHULTZ: | 
Q. Now, Doctor, she complained of pain, is that correct? 
A. That is right. | 
Q. A person who has a chronic back sprain such as this that 
has become progressively worse, would it be usual or unusual for her 
to wait for four years to seek medical treatment from you? | 
MR. INTRATER: I object. That is highly speculative as to 
whether a patient — 
THE COURT: Can you answer that question? 
THE WITNESS: Yes. It is not unusual. 
BY MR. LIPSHULTZ: 
Q. It is not unusual for a person to wait four years to come back 
to see you? A. That is right. | 
Q. Doctor, it is usual though, is it not, in customary practice of 


medicine when a person returns to you after four years to find out 
whether there is anything at all by way of history, medical history, 
within the course of the four-year period that may or may not have 
caused this pain to continue, is that not true? <A. Yes. | 

Q. Doctor, will you look at your report and tell me what your 
report or the record that I have here states with regard to questions 
that you asked Mrs. Foster and answers that she gave or anything 
dealing with the history over that four-year period? A. Well, the 
history that I have here is what she told me and that was that she had 
been under the care of Dr. Gates who referred her to this office, that 
we treated her from February 25 to the 27th, after which she had re- 
turned to Dr. Gates. I treated her from the 25th to the 27th, after 
which she had returned to him and I assume she had been under his 
care because he referred her back to me. 

Q. So your answer then, Doctor, is that you have no history, no 

questions, no answers with regard to what had happened to this 
woman in the four-year period, is that correct? A. That is correct. 
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Q. Doctor, is it not true that a person can injure his back just 
by making a wrong step, like that? A. Yes. 

Q. A person can injure his back by walking up or down a step, 
is that correct? A. Well, that is a little far fetched, but it can hap- 
pen I suppose. 

Q. Have you ever treated an individual who stepped off a curb 
and ended up with a herniated disc? A. Yes. 

Q. So it can happen and it has happened and you have treated 
people like that? A. Yes, but she does not have a herniated disc. 

Q. But that isa backinjury? A. We have to consider each 
case according to its particular pathology. 

Q. Is that a back injury, or not, a lumbar disc? A. Of course. 


Q. Thank you. Doctor, when a person makes a misstep or trips 


and breaks an ankle or sprains an ankle, also, Doctor, it is very com- 
mon, is it not, that person sustains when he falls injuries to other por- 

tions of his body? A. It is possible, yes. 

* ac * * * 

Q. Doctor, you examined her on September 28, 1965, is that 
correct? A. Yes. 

Q. At that time you examined her for the purpose of an ankle 
injury, is that correct? A. That is right. 

Q. Doctor, you likewise stated that she complained to you of 
her back at that time, or shortly thereafter, I believe you said Septem- 
ber 30? 

MR. INTRATER: I object. 

THE COURT: Did she complain of pain in her back at that time? 

THE WITNESS: Not on September 21. 

BY MR. LIPSHULTZ: 

Q. As of the 28th of September — 

THE COURT: Doctor, did she complain of her back as of Sep- 
tember 28? 

THE WITNESS: There was no mention about a back on September 
28. When she returned on September 30 — 
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THE COURT: You have answered the question. 
BY MR. LIPSHULTZ: 

Q. On September 28 you gave her a treatment, diathermy, is 
that correct, and ultrasound? A. That is right. | 

Q. Was that to her back or ankle? A. To her ankle. 

Q. Then she returned to you, Doctor, on the 30th of September? 
A. That is right. 

Q. At which time she complained to you about her backjand her 
ankle? A. She said her ankle was better, but her back was hurting 
a little. | 

Q. Doctor, listen to this question and just answer the question 
if you would. Can an injury such as a sprained ankle involving a fall 
cause a person to have trouble in the lumbar spine, yes or no, Doctor? 

A. Involving the fall, Iam sure it can. | 

Q. Thank you, Doctor. 


Doctor, you have such a history, do you not, of a fall in Athens, 


Greece, in this case? 
MR. INTRATER: I object. 
THE COURT: Do you have such a history? 
THE WITNESS: All she said was she slipped. But she did not 


say anything about falling. 
THE COURT: All right. 

THE WITNESS: She slipped on a one and a half inch step and 
injured her right ankle. | 
BY MR. LIPSHULTZ: | 

Q. That is correct, Doctor, a person can step over Ike this — 


you have treated people — 
MR. INTRATER: I object. 
THE COURT: Ladies and gentlemen, you do not get any evidence 


from Court or counsel. You get it from the witness. We are just trying 


to understand. 


BY MR. LIPSHULTZ: 
Q. Doctor, so that this stepping down off of this terrace could 
well have caused, could it not, the condition you saw her for on the 
30th of September 1965? A. It could have. But I doubt if it did. 
THE COURT: You are saying it is your opinion that it did not? 
THE WITNESS: That is my opinion. 
BY MR. LIPSHULT2: 
Q. That is based on what she told you as to the course of this 
back injury through the years? A. That is right. 
Q. That is based on the fact that you saw her in February 1961 
and then in January of 1965? A. That is right. 
Q. That is based on the fact that you have no intervening history? 
A. That is right. 
Q. Doctor, when you are treating someone as you were this young 
lady I believe in January of 1965, referring to your bill there, Doctor, 


you have dates on your bill I believe — what were the dates that you 
treated her in January of 1965? A. Twenty-two, twenty-six and 


twenty-nine. 
. And February? A. Second, nine, sixteen and twenty-three. 
. And March? A. Two. 
And April? A. Twenty-two. 
. May? 
. No, not in May. 
. In June? A. Twenty-three. 
. So that during that period of time she only missed one month 
from coming to see you there, six weeks? A. That is right, in May. 
Q. Do you consider that as active treatment, Doctor? A. Yes, 
I do, for a back. 
Q. You consider a period of four years where you do not see a 
person as being active treatment? 
MR. INTRATER: I object, if Your Honor please. 
THE COURT: Let him answer. 
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THE WITNESS: The fact I do not treat her does not indicate that 
she could not have been treated. | 

THE COURT: That is not the question. Assume if you will, sir, 
four years absence of treatment. Would that be what you characterize 
as being active treatment or not? | 

THE WITNESS: No. 

THE COURT: Do you want to explain? 

MR. LIPSHULTZ: We know the doctor did not see her. | 

THE COURT: You may explain. 

THE WITNESS: The remarkable thing about back injuries and 
back pain is that they do last a long time. I have people who come to 
me after ten years complaining about their back although they have 
had no trouble in the intervening years. So it would be regarded as 
perfectly natural that a person could have an injury to his back and for 
a period of time have no complaints and then develop pain in his back 


for no reason at all. It happens. I am one of them. I can say from 


personal experience that that happened to me. 
BY MR. LIPSHULTZ: 
Q. Doctor, that some four years you would not consider active. 
.What about three years? 
MR. INTRATER: I object, if Your Honor please. 
MR. LIPSHULTZ: I am trying to determine what he considers 
active. | 
THE WITNESS: As long as a patient continues to come to my 
office, even if the interval is as long as ten years, it is active. 
BY MR. LIPSHULTZ: 
Q. Now I understand. 
Doctor, she saw you on June 23. She saw you pretty constantly 


in the year 1965 up until June 23, is that right? A. Yes. 
* * * 


) 
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CROSS EXAMINATION (Resumed.) 
BY MR. LIPSHULTZ: 

Q. Dr. Herzmark, during the recess just now you were in the 
lawyers’ lounge? A. No, I was in the witness lounge. 

Q. You were in'the lawyers’ lounge, and were you not discussing 
your entire testimony, the questions I have asked you, with Dr. Gates? 
A. Of course I discussed it. 

MR. LIPSHULTZ: Thank you. 

May we approach the bench? 

(At the bench.) 
MR. LIPSHULTZ: Your Honor, the purpose of removing the 


witness from the court room is so that no one will know what other 


witnesses have said and the jury will have an unbiased opinion. The 


doctor said he was discussing his testimony with Dr. Gates in the 
witness room and I reluctantly move for a mistrial. 

THE COURT: Iam going to deny it at this time. If it becomes 
important for you, you will have an opportunity to deal with it later. 

(In open court.) 
BY MR. LIPSHULTZ: 

Q. Doctor, just prior to the recess we had gone through the 
dates you had seen Mrs. Foster, beginning January 22, 1965 through 
June 23, 1965, where we stopped, is that correct? A. That is correct. 

Q. Doctor, thereafter you were called upon to testify in the trial 
of the first case which was held between June 25 and June 29, 1965, is 
that correct? A. Ido not remember the dates, but I assume that is 
correct. 

THE COURT: We will take judicial notice of the trial dates with- 
out objection. ; 

BY MR. LIPSHULTZ: 

Q. Doctor, at that time you testified that as of June 23, when 
you saw Mrs. Foster — 

MR. INTRATER: Would Counsel please refer to the page. 


Honor. 
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MR, LIPSHULTZ: This is page 47 and 48 of the transcript, Your 


BY MR, LIPSHULTZ: 
Q. At that time you testified as follows: 


"Q. 


Now, Doctor, how many times have you seen Mrs. Foster 


in 1965? 


tA, 
"Q. 
tA, 
"Q. T 


"Q, 
"A, 
"Q. 


Ten. | 
Do you recall when the last time is that you saw EY 
June 23. 
That was several days ago? 
That is right. 
What was her condition on that occasion? 
She still complained of pain on the right side. 
Now, were you able to observe any spasm on this last 


occasion several days ago? 


"A, Mild spasm she did have, that is correct. 


"Q. 
tA, 


| 
Have you rendered a bill for your services in 1965? 


I have it here. I do not know whether it has been rendered 


because she is still receiving treatment. I have not discharged 
her yet, but I have the bill with me if you wish to look at it, up 
to June, the twenty-third of June.” 

Now, did you give that testimony in the prior trial, Doctor? 


A. I did. 


Q. Doctor, looking at your records, when was the very next time 
after June 23 of 1965 that Mrs. Foster came to see you with couare to 
her back? A. September 30. | 
Q. When was the next occasion after September 30, Doctor? 
A. February 16, 1966. | 
Q. When was the next occasion, Doctor? A. April 25, 1966. 
Q. When was the next occasion, Doctor? A. That was the last 


time. 


Q. So you have not seen her since April of 1966, is that correct? 
A. Not for treatment. 
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Q. Other than in the court room, Doctor? A. Not for treat- 
ment. I may have seen her. I do not remember. 

Q. Doctor, you did say that you were the author of this article 
and I was going to read some items from this article. Doctor, rather 
than going through the entire article, this article was written by you. 
It says "Torts and Retorts.". A. MayI correct that? That was an 
address at the request of the Trial Lawyers Association. They pub- 
lished the remarks that I made. 

Q. Dr. Maurice Herzmark — A. That is me. 

Q. It says here, Read at the September meeting of the Associa- 

tion of Plaintiff Trial Attorneys of the metropolitan Washington, 
September 1964, is that right? A. Yes. 

Q. When you initially testified you wrote this article, you testi- 
fied you had written it for young physicians, is that correct? A. Yes. 

Q. This article reads as follows — 

THE COURT: Let me interrupt. Would you give the pages? 

MR. LIPSHULTZ: This is page 45 of the article. 

"The late Will Rogers used to say that all he knew was what 
he read in the newspapers. I can truthfully say that all I know 
about law I have learned from you lawyers, mostly as a medical 
witness sitting in the witness chair. It is thus a single honor 
that your pupil is permitted to come before you to demonstrate 
what he has learned." 

MR. INTRATER: May we approach the bench? 

(At the bench.) 
MR. INTRATER: If your Honor please, Dr. Herzmark was here 


since 3:30 until almost 5 last night. This morning he has been here 


since 10 o'clock. I have another medical witness that has been waiting 

all morning. Does Counsel intend to read his entire article? So far 

I see nothing that he has read that has anything to do with this case. I 
object to it at this time. 
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THE COURT: I thought we had an understanding, Mr. Intrater, 
yesterday and again this morning in the interest of time the article 
will be utilized by either side to the extent that it would be appropriate. 

MR, INTRATER: I object. | 

THE COURT: I overrule the objection. 

(In open court.) | 
BY MR, LIPSHULTZ: 

Q. ‘Lesson number one. In talking to lawyers always define 
your terms. The title of my paper is 'Torts and Retorts,' I shall give 
you my definition of a tort. When you are hurt and certain that you 
know what it is worth. Ina court a physician with vision describes his 
decision. In a report a lawyer Steuer writes your grief in a brief. 


That's a tort. 
‘My definition of a retort is an answer with steam in it.) 
"T.esson number two. When talking to lawyers always put it in 

writing. Therefore, I have set down my remarks on paper and will 

read them to you. | 

"Lawyer versus physician in court. 

"By definition a medical witness is any physician who pives testi- 
mony in a case under litigation. 

"By tradition any physician who is a medical witness is a target 
to shoot at with questions designed by the opposing attorney to refute, 
confuse, confound, irritate, impugn, disprove and thus try to mitigate 
or negate the statements which on direct testimony were damaging to 


his case." | 

Doctor, you go into some stores of times in court. 

"Lesson in applied anatomy involved a man though while a pedes- 
trian was struck in the back by a taxi cab. He was brought toa hospital 


where he came under my care. The diagnosis was lumbo-sacral- 


contusion and possible subluxatio. After suitable treatment he made a 


satisfactory recovery. 


‘About a year later I eared a subpoena to appear as a medical 
witness to describe his injury. Upon completion of all the details about 
x-ray films, et cetera, a large stout young man arose and approached 
me in avery angry mood. > 

"Lawyer: Doctor, did you obtain a history of a previous accident 
sustained by the plaintiff in this accident? 

"Witness: No, I did not. 

"Lawyer: I would like to read to you the transcript of medical 
testimony given inthis very court about a year ago. 


THE COURT: Let me,interrupt you. Would you come to the bench 
please ? | 


(At the bench?) 
THE COURT: I do not see that this type of testimony when you 
are dealing with specific ae is going to be any good to us. I did think 


when you first started off with your proposition, "steam in your answer", 
it was something which woud relate to it. 

MR. LIPSHULTZ: This is the way he writes. Let me read you. 
"Then he shouted isn't this fhe self-same injury in the self-same place 
under the self-same conditigns? 

"He replied no, ittappears to me that the injury I treated in- 
volved the lumbo-sacval joint whereas the injury described in the 
transcript was a sacrb-iliac injury. 

"This really infusiated the attorney. ‘Where is the sacro- 
iliac joint, Doctor,’ hy shouted. I answered, "between the sacrum 
and the ilium.' t 

"Q. Show us where it is, Doctor ? 

"The Witness: If you have a skeleton or anatomical chart, I 

can point it out. - 

"Lawyer: Where do you think you are, Doctor, in a medical 
school? This is a court of law. We have no skeletons or charts. 
Demonstrate it on yo¢rself. 

"The Witness: wis too deep. It won't show. 


4 
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"Lawyer: ‘I will show you where it is.' 
‘Whereupon, he lifted the lower part of his jacket revealing 

a large will rounded buttock and backing up toward me he placed 

his large hand over the area under which he felt was the sacro- 

iliac joint and continued to raise and lower his hand when while 
shouting, ‘Isn't that where it is, Doctor?’ As he backed| toward 
me the buttock loomed larger and larger. I put on my glasses 
and peered over the edge of the witness" back. I said, 'From 
where I sit it seems to me that you are simply patting yourself 
on the buttock." | 

That was the answer with steam in it, Your Honor. 

THE COURT: I will deny it. Do you have anything other than 
that? You are protected on the record. 

MR. LIPSHULTZ: I can show that this shows in a case — 

THE COURT: Not this case. 

MR. LIPSHULTZ: I am trying to show this man is an advocate 
and I think this is one article here that I may refer to it. 

THE COURT: You certainly may. 

MR. LIPSHULTZ: This article begins on page 57 and it is called, 
"who Is The Authority." This is about a situation where he admitted 
he was not an authority but he realized he was going to be called upon. 
as an authority. Thus, "Thus I realized if I was going to cite the hospi- 

tal record I better refresh my memory concerning Roertgen units. 

"Tl memorized a paragraph, a definition, and boned up on as 
much as I could learn concerning all the questions I felt I could 

be expected to answer. When the attorney remembered that I 

had mentioned the number of Roertgen units used at the hospital, 

he suddenly pointed to me with the question.” | 
; And he goes on and tells how the attorney was so neat be- 
cause when asked a question he just rattled off what was memorized. 

THE COURT: If that is the general purport, I will deny it. You 
realize I have ruled and you are protected. 
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MR. LIPSHULTZ: Also, if Your Honor is going to deny it — 

THE COURT: I have done it. 

MR. LIPSHULTZ: sinfe Your Honor has denied it and Mr. 
Intrater yesterday indicated that I should pick out those portions — 

THE COURT: I certainly did, sir. 


MR. LIPSHULTZ: Could I show certain portions — 

MR. INTRATER: Yesterday, I objected to the jury being given 
this and I did not think it was fair. I withdraw the objection. If he 
wishes to offer this into evidence, I have absolutely no objection. 


MR. COLLINS: May I be heard? I object to it. 

THE COURT: I sustain your objection. 

I think I can be fair to you and say to the jury that I have stopped 
counsel from reading: I do not believe at this time it is material to the 
case. Does that suit you? 

MR. LIPSHULTZ: That is fine. 

MR. COLLINS: | May I say this for the record? I have sat here 
and I have not had legitimate business up to this time, but I feel, Your 
Honor, all of this back and trth does have a bad effect on my client. 

THE COURT: Are you asking for a mistrial? 

MR. COLLINS: 'I would like to have a severance from this case. 

THE COURT: Are you asking for a mistrial, yes or no? 

MR. COLLINS: May I, with Your Honor's permission, let me say 
I would like to have a mistrial if it could result in a severance, because 
I do feel — 

THE COURT: I am not going to bargain. You are not at this time 
asking for a mistrial? 

MR. COLLINS: I am asking for a severance. 

THE COURT: I will deny it. You are not asking for a mistrial. 
I think in fairness to all we ought to say there has been reference made 
to an address by the doctor and partly at the court's instance I suggest 
there be certain extractions only with the right of the other side to use 

as they deem fit. As to the content I have held it is not appropriate 
at this time. Does that lift you through the hook, sir? 
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MR, LIPSHULTZ: It is on the basis of the objection by Mr. 
Collins. | 

THE COURT: I sustain the objection, all right, sir. You un- 
derstand that, Mr. Intrater? I will say this: You offered the book 
and I denied it. ! 

MR. INTRATER: If Your Honor please, I do not want this re- 
cord to be confused that Your Honor or Mr. Collins’ objection is 
stopping it. I thought the record might be foggy on that. Your| Honor 
will recall I initially objected to his reading from the book. I want that 
very clear. Although Your Honor ruled without my renewing my objec- 
tion, I do object to his reading because this is irrelevant and immater- 
ial matter. | 
THE COURT: I will say you have objected and I sustained the 
objection. 

MR. LIPSHULTZ: What I wanted to show was that he was an ad- 
vocate. | 

THE COURT: Yes, sir. | 

(In open court.) | 

THE COURT: Ladies and gentlemen, you will recall that there 
was a question of an address made by the doctor in pamphlet form. 

You will further recall at the time the Court indicated to counsel 
that we did not want to be burdened with the entire reading of the docu- 
ment. I suggested to counsel that either side pick what they deem to 
be appropriate for their particular side of the case. It was of no con- 
sequence that counsel was reading this morning. Since that time I have 
had called to my attention certain segments of the article and I have 
sustained the objection of Plaintiff's counsel. Therefore, it is not be- 
fore you. I only make this statement so this will be complete. 

Is there anything further, Mr. Lipshultz? | 


MR. LIPSHULTZ: Yes, Your Honor. 
BY MR. LIPSHULTZ: | 
Q. Did Mrs. Foster give you any reason when she came in to see 


you on September 30, 1965, as to why she had not seen you since June 
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23, 1965? A. No. But I gather — 
THE COURT: You have answered it please, sir. 
BY MR. LIPSHULTZ: 
Q. May I have the bill, Doctor? Doctor, may I see your initial 
report that is in your file, not your supplementary report, but your 
initial report? A. Here. 


Q. Doctor, I just wanted to clarify one thing in this report. 


THE COURT: What date is that, sir? 
MR. LIPSHULTZ: It is reported July 26, 1961. 
BY MR. LIPSHULTZ: 

Q. When you said here in your report that physiotherapy was given 
from February 25 to February 27 you just meant you had the two dates 
here, the 25th and the/27th? A. After that I referred her back to Dr. 
Gates. 

Q. But you did not treat her on the 26th? A. No, I did not. 

Q. Likewise, Doctor, in this report here dated January 22, 1965, 
this copy of that I received, is that copy one that was prepared by you, 
Doctor? A. No, I did not prepare this. 

_ THE COURT: What is that? 

MR. LIPSHULTZ: This is something I have dated January 22, 
1965. 

MR. INTRATER: If Your Honor please, we made a copy of the 
report and gave it to him. That is my typewriter. 

MR. LIPSHULTZ: Bear with me one moment. 

THE COURT: That is correct, ladies and gentlemen. There is 
interchanging of reports of doctors. 

BY MR. LIPSHULTZ: 

Q. Doctor, the reason I have the report here and you indicated 
this is not the report — Doctor, would you just look at this statement 
here, just look at it with the date here? 

A. That is an error. 
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Q. That is not your report. Your report is accurate? A. That 
is right. 

Q. Doctor, as of June 23, 1965, you found Mrs. Foster to have 
mild spasm of the back and you found that she was in need of treat- 
ment, is that correct? A. She was receiving treatment at that date. 

Q. That was because she needed it, is that not correct, ‘Doctor, 
in your opinion? A. Well, I do not give treatment unless the patient 
needs it or wants it. | 

Q. Doctor, do you know when Mrs. Foster left for aoe 
A. Ihave no idea. 

Q. Do you know when she returned from Greece? a | I have 
no idea. I did not follow her trip. 

Q. You do know she was in your office in September though? 

A. Yes, that is correct. 

Q. Some time during June 23 or let us say June 29, which was 
the time the trial concluded and September 28, she had been to Greece 
according to your records? A. Not according to my records, accord- 
ing to her record. I do not know anything about the trip. : 

Q. According to her record she told you she had been to Greece? 
A. Yes. | 

MR. LIPSHULTZ: I have nothing further. 

REDIRECT EXAMINATION 
BY MR. INTRATER: 
Q. Doctor, I want to clarify something here. You have your 


supplementary report dated January 22, 1965? A. Yes. | 
Q. The way I understand it in September of 1965, that is some 
nine months later, September 28, she was in your office indicating 
she had recently injured her ankle in Greece? A. That is right. 
Q. Go back to January of 1965, nine months previously, Had 


you at that time already formed an opinion as to whether she hada 
chronic back strain? A. Yes, I did. 
Q. Did you have that in your report there? A. Yes. | 
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Q. Would you read from your report which indicates as to Janu- 
ary before she went to Greece? A. This patient shows the subjective 
and objective findings of chronic back strain. 

Q. I would like to show you this bill dated February 1, 1967, and 
marked as Defendant's Exhibit 2 for identification. Did you just pre- 
pare that since testifying last night? A. Yes, we did, to bring it up 
to date. 

Q. Does this bill constitute your full bill so far for your services 
rendered to Mrs. Foster strictly as a result of this accident? A. It 
is limited entirely to the treatment for the back. 

Q. And that in your opinion is a result of this accident? A. Yes. 

MR. INTRATER: I would like to have this marked as Plaintiff's 
exhibit and have it offered into evidence at this time. 


(The document referred to was marked Plain- 
tiff's Exhibit No. 7.) 


THE COURT: It is received without objection. 


(Plaintiff's Exhibit No. 7 was received in evi- 
dence.) 


BY MR. INTRATER: 

Q. Doctor, you were questioned on cross examination concerning 
your charge in February 1961 of $50 for an examination of the lumbar 
spine and then again in January 1965 you charged $50 for examination. 
Your charge for physiotherapy is only $10 each. Can you explain to His 

Honor and the jury the charge of $50 for examination as opposed 
to $10 for the treatment? - A. An examination takes longer and re- 
quires the services of a w ll-trained experienced examiner, whereas 
the physiotherapy is done by trained physiotherapists who are not 
M.D.'s. 


Q. In your opinion id the charge of $50 for an examination by an 


orthopedist a reasonable charge? A. Yes, it is. 
Q. Is your entire bill a reasonable bill for the services performed? 
A. It is reasonable and has been paid as such. 
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Q. Has this been paid? A. In full. 

Q. Doctor, as you know I found these x-rays. 

MR. INTRATER: I am going to hand all of these x-rays to the 
doctor. They have been marked thus far as Plaintiff Exhibits 3, 4,5 
and 6 for identification. 

BY MR. INTRATER: 

Q. Doctor, would you look these x-rays over? 

THE COURT: Let me ask the doctor to go around to the other 
side so the reporter can hear you please, sir. 

BY MR, INTRATER: | 

Q. Would you put these x-rays on the machine and explain to the 

jury and His Honor what these x-rays reflect when they were 
taken and what your interpretation of these x-rays is? A. This is 
x-ray taken in 1961 and this one was taken in 1961. The a here 
somehow got displaced. 

MR. LIPSHULTZ: This is the lateral and this is the AP? 

THE WITNESS: That is correct. 

MR, LIPSHULTZ: So this is the AP from '61, Doctor, and this 
is what? | 

THE WITNESS: I will put them in the order in which they were 
taken. 

These two x-rays were taken in 1961. I will begin with ise AP 
view, which is taken by the patient lying on her back. We see here 
what is known as the lumbar spine. There are five lumbar bodies, and 
when the patient lies on the back we are looking at the spine processes 
head-on. So here we see the interspaces between the bones. We call 
them spaces, although they are filled in with tissue which is normally 
found between these bones or discs. The interspaces between. the lum- 
bar vertebrae until we get to the lowermost one, that is the one between 
the last lumbar body and the sacrum which is part of the pelvis, shows 
normal interspacing, meaning that the disc tissue is of the normal 
height. But as we get lower down and see the joint between the lumbar 


spine and the sacrum — and this is the area where the spine changes 


from an upright single column to a double column because we 


have two legs. This space you willnotice is quite narrow and the edge of 
the bone does not look quite as clear as the ones above. Now, in the lateral 
view this is a little more apparent. If we look at these bones, we are 

now looking at this taken with the patient lying on the side. 

MR. LIPSHULTZ: Would you be kind enough to refer to the ex- 
hibits by number when you refer to what you are talking about? 

THE WITNESS: This is called Plaintiff Exhibit 6 for identifica- 
tion. The other one was number five for identification. This view was 
taken with the patient lying on the side and the tube allowing the rays to 
enter the body sideways, whéreas this was front to back. You will no- 
tice there is an "L" here which indicates which side was closest to the 
plate. So actually the patient was lying on the left side and the x-ray 
was focused in such a way as to shoot the rays through sideways, 
and we now see a Side view or profile view of the spine. You will see 
here that of course the body looks different because the spine processes 
are here and do not show up clearly for the reason that they are rela- 
tively porous as compared to the solid bone that we have that makes up 
the spinal column. If we follow these bones, first of all we notice the 
curve that is normally present, especially in the female is a larger 

curve than we see here. It is relatively flat. If you put a ruler 
here, you will find the bones*as though they are lined up and that is 
usually the result of muscle spasm that holds it in this position. 

t also call your attention to the fact the interspaces between the 
bones are filled with disc tissue cartilage. When we get down to the 
lowermost, you will see the interspace is a bit narrower and you will 
see the other side of the sacrum, the edge of the sacrum shows between 
the two bones, that it is perhaps half the height that we see in the other 
bone. Now, not only that, but the edges are not quite as clear or defined, 
which means that something has happened to the bone which would in- 
dicate some irregularity or ‘roughening of the surface. 


185 


Now, we will go to the x-rays that were made in 1965, and these 
are marked Plaintiff Exhibit 3. Since the light here is better, T will 
put them up here. We are now looking at a front view. The x-rays 
of the x-ray tube penetrated the body while the patient was lying on 
her back, so we call this a front to back view or anteroposterior. This 
view is designed to show particularly the lumbar sacral joint, which 
is the seat of the pathology and we also note the space between L-4 
and L-5 and we see it is about half an inch between. But now we look 


on the space below and it is very narrow. There is hardly any space 
left, about one-eighth of an inch. This does not mean there is no space. 
It means a portion of the bone is in close contact with the sacrum, and 
if you look through the bone you will see there is in front more space 
and when you look at the lateral you will see why that is. This is Plain- 
tiff Exhibit 4 for identification. The other one was number three. 

This is now number four. Now in this view we again see the side 


view that I mentioned before also taken from the left side. The reason 
why it was taken with the patient lying on the left is that we usually 
place that portion of the body which is the sick portion next to the plate 
in order to get a clearer view of that bone. Now again we see that the 
curve is still flat. I am now putting on the view box again Plaintiff Ex- 
hibit 6. You will notice there is really very little change. It is still 
flattened. This should be a curve that would go out like that.. As I say, 
the female anatomy normally permits or requires an increased curve 
that is greater than in the males. Here again is a curve, about what 
we saw here. The interspace between the bones is about the game. 
When we get down here to the lumbar sacral area, that is the place 
where the spine ends and the pelvis begins and we see the irregularity 
that shows the edges are not quite clear and at this point this portion 
of the bone looking at it is narrowed as we see it here, but the front 
of it is open because of the fact there is an angle which is of course 
anatomically correct. There should be an angle. The sacrum 
always makes an angle with the last lumbar vertebra and what counts 
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is the posterior part, the narrow part that you see here. Actually 
there is not much difference between the views that were made in 
1961 and 1965. The pathology remains pretty much the same. That 
is why I was of the opinion it was a chronic condition. 
BY MR. INTRATER: 

Q. You have stated that this flattening out of the normal curve 
in your opinion was due to the muscle spasm. Could you describe 
for His Honor and the jury in lay language just how muscle spasm 
would operate to straighten out the curve? A. You know the back 
is supported by a series of muscles arranged in relay fashion. Some 
are shorter and some longer, the principle being that of supporting 
a tent pole. The muscles come down and by stretching between the 
pelvis and the bones holds the spine in place. Unlike what most peo- 
ple think, the spine is not supported by a pushup, but by a pull. The 
same principle, if I wanted to keep this erect, I would have to have two 
ropes of equal strength from the top so it would not be moving in either 
direction. The spine is supported by a group of muscles. Some of them 
are short and some are long. When these muscles contract, the span 
between these two surfaces tends to hold them firm as a means of sup- 

port and thus protecting the spine. The principle is exactly the 
same as when people have acute inflamation of the bowel. The muscles 
in front become spastic and hard and for years doctors have spoken 
of it as a board like abdomen. The spasm of muscles in the back, 
which is involuntary, holds these in a fairly straight position to avoid 
further damage and also to eliminate movement in the joint and thus 
protect it from further injury. 


Q. At the time of the taking of these x-rays did you upon your 


examination actually see spasm in the muscles? A. I do not see it. 
But you can put your hands on a back. The muscles generally are 
relatively soft. You have a resistance, like putting your hand on foam 
rubber. If you put your hand on these muscles and you get a resistance, 
then you know the muscles are contracted and spastic and so the ob- 
servation is made that the patient is suffering from spasm. 
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Q. Did you observe such spasm at the time you took these 

x-rays? A. I did and I recorded it. : 
RECROSS EXAMINATION | 
BY MR. LIPSHULTZ: 

Q. You were referring in both series of x-rays, the AP and 
the lateral, to the L-5 and the S-1 interspace. Would you be kind 
enough to point out what I am talking about so the jury will know? 

A. This is L-5 and this is S-1. The interspace is the little 
narrow space that you see here. | 

Q. That is between the lumbar andthe sacrum? A. Yes, sir. 

Q. That is where you said the narrowing was? A. Yes. 

Q. Your initial x-rays were taken in February, November, 
December, January, February, four months following the accident ? 

A. Yes. 

Q. Approximately a little over four months? It was four months 
and ten days or so? A. Yes. 

Q. Is it your testimony, Doctor, that the loss of the L- = s-1 
interspace is a consequence of the accident of November 11, 1961? 

A. I do not know because I never saw the x-rays taken prior to the 
accident, if there were any. I am mentioning this only as an observer. 
I am not attaching any significance to it because unless I saw x-rays 
prior to the x-rays I took, I cannot tell. Of course the clinical findings 


are more important than the x-rays. There was a time when there 


were no x-rays and doctors still made diagnoses. 

Q. Conditions can be brought about by many causes? A. When 
you speculate there are many, but of course we have no evidence. 

Q. Of course you could not tie it in unless you saw a prior x-ray? 
A. Well, I could not be sure. | 

Q. Likewise, when you are taking the x-rays you indicate that 
you lay a person on his left side on the examining table for the lateral 
view. That is why you show the curve and straightening? A. Yes. 

Q. What would happen if the individual that you laid on the left 
side flexed or raised the hips forward when the x-ray was being taken? 
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A. There would be some change in the contour of the spine. But of 
course the examiner or the x-ray specialist has to place the patient 

in a position that he wants for the purpose of bringing out the informa- 
tion that he needs. That is why I personally take the x-ray. I think 

it should be taken by a physician, and especially by a clinician who 
has already examined the patient and knows what to look for. These 
are really cooperative. You cannot make a diagnosis from an x-ray. 

Q. Doctor, do you use a shield to protect yourself from the x-rays 
placed between you and the patient and the table? A. It is so designed 
so you can see the patient all the time. 

Q. That is a lead shield? 

A. Yes, it is a lead shield. It is really in front of the door. It 
is a shield designed to prevent x-rays from hitting the x-ray taker. 

REDIRECT EXAMINATION 
BY MR. INTRATER: 

Q. Did you see the witness move her position in any way from 
the position in which you placed her? A. No, she did not because I 
would not have taken the pictures. 

MR. INTRATER: I would like to offer these x-rays into evidence 
at this time. 

- THE WITNESS: May I make one suggestion? One of these x-rays 
was misdated. The AP view that was marked '65 should be '61. That 
was a mistake. It was written in wax. 

MR. INTRATER: It was written with a crayon. 

THE WITNESS:| The date on that x-ray should be July 26, 1961. 

MR. LIPSHULTZ: Your Honor, I have a problem with these dates. 

MR. INTRATER: May we approach the bench? 

THE COURT: Yes, you may. 

(At the bench.) 

MR. INTRATER: Actually there are two x-rays, one of lateral 

view and the two other photographs of another side. 
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MR. LIPSHULTZ: This should be '61 and the doctor had it 

marked '65. 

THE COURT: With that understanding they are received without 
objection. 

MR. LIPSHULTZ: Ihave no objection. This one we are refer- 
ring to is Plaintiff Exhibit 5. 

THE COURT: Plaintiff Exhibit 5 should reflect 1961 instead of 
65. | 

MR. INTRATER: To make sure the record is accurate, Plain- 
tiff 3 and 4 are from '65 and 5 and 6 are from ‘61. 

MR. LIPSHULTZ: I agree that the doctor testified that he took 
two x-ray shots AP and lateral in 61 and one each in '65 and that the 
one that is there is one AP that is already marked by way of identifi- 
cation number that the doctor put on and then has a number 1-22-65. 
The other AP has nothing on it and the doctor said that was '61 and 
I have no reason to dispute it. So I said for that reason I would agree 
to it and change the date based on the doctor's testimony. | 

THE COURT: Therefore, we are still back where I said, 3 and 
4 as to the doctor's testimony relate to 1965 and 5 and 6 relate to '61. 

MR. LIPSHULTZ: That is right. | 

THE COURT: With that understanding they are neccew 


(Plaintiff's Exhibit Nos. 3, 4, 5 and 6 were 
received in evidence.) 


(In open court.) 
THE COURT: Do you have anything further? 
MR. LIPSHULTZ: I have nothing further. 
MR. INTRATER: I have nothing further. 
THE COURT: Doctor, you are excused. 
(Witness excused.) 
(At the bench.) 
MR. LIPSHULTZ: I have marked only one exhibit in the doctor's 
file. He has not identified anything else. Mr. Intrater feels he would 


get an agreement from me at a future date this is the doctor's file. 
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I will tell the Court I will not so agree, so if he wants to mark some- 
thing. 

THE COURT: He has agreed that he is only making use of one 
paper which he has. He suggested that if you as a consequence of him 
holding this one paper think you need some other papers in the file, 
do that now while the doctor is here because absent the doctor he will 
not stipulate. 

You have a right to keep them. He is saying absent the doctor 
he will not agree to it. 

MR. INTRATER: For the record, is — 

THE COURT: We better not do that, sir. If we are going to have 
questions, let the doctor come back and take the stand. 

(In open court.) 
Whereupon, 
DR. MAURICE H. HERZMARK 
resumed the stand, and having been previously duly sworn was examined 
and testified further as follows: 
REDIRECT EXAMINATION 
BY MR. INTRATER: 


Q. Are the rest of the rest of these medical papers in this file 
your records on Frosene Foster? A. Yes, sir. 

THE COURT: We will make them Plaintiff's Exhibit No. 8 for 
identification. 


(The document referred to was marked Plain- 
tiff's Exhibit No. 8 for identification.) 


THE COURT: That constitutes the balance of the file as he testi- 
fied. That is consisting of how many documents? You need not describe 
them. i 

MR. INTRATER: Nineteen. 

THE COURT: Thank you. Now, I understand that the doctor is 
excused. ‘ 

(Witness excused.) 
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MR. INTRATER: I would like the clerk to maintain custody of 


that. 
THE COURT: Oh, yes. 
Call your next witness. 
MR. INTRATER: I have Dr. Gates and I would like to proceed 
with him. I call Dr. Gates:to the stand. 
Whereupon, DR. HERBERT S. GATES | 
was called as a witness and, after being first duly sworn, was examined 
and testified as follows: | 
DIRECT EXAMINATION 
BY MR. INTRATER: | 
Q. Would you state your name and address? A. Herbert S. 
Gates, 4480 Dexter Street, Northwest. ! 
Q. What is your occupation or profession? A. Iam a |doctar 
of medicine. 
Q. Are you a general practitioner, or do you have any specalty? 
A. I do general practice. 
MR. LIPSHULTZ: I stipulate Dr. Gates is qualified as a general 
practitioner. 
BY MR. INTRATER: 
Q. Did there come a time when Mrs. Frosene Foster came into 
your care? A. There did. | 
Q. Would you state when that happened and what were the cir- 
cumstances? A. On November 14, 1960, she came to me for an 
examination and treatment for injuries she sustained. 
Q. Did she give you a history as to the onset of those injuries? 
A. Mrs. Foster stated she was in an automobile parking building about 
12:30 in the afternoon of November 11, 1960, when a parking attendant 
driving a vehicle down the ramp lost control of that automobile and ran 
into other vehicles. Mrs. Foster was in her automobile which was 
struck on the left rear fender on the left side causing her neck and 
head to be snapped back and forth throwing her hat into the rear seat. 
Her left foot, the lower part of the right leg, left lumbar area of her 


| 
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back were also injured. Her'chest was injured. 

Q. What were her complaints to you at time? A. She stated 
that her neck was very sore throughout. The pain was severe when 
full movements were attempied. The left foot and left half of the 
anterior chest were sore. She stated the lower part of her back 
and buttocks area were sore and stiff to the extent she could not con- 


, 


tinue with her usual work. ; 


Q. Doctor, did you at that time perform an examination of Mrs. 
Foster? A.I did. i 

Q. Would you describe what that examination consisted of and 
what it revealed? A. I dig a general physical examination of Mrs. 
Foster. Her general one that time was quite good and other than 

the area she complaingd of I found she had no other abnormali- 


ties. There was some rigidity of all the muscles of her neck, expec- 
ically the posterior ones and anterior flection bending the head to- 
ward the right and left and backward, tilting of the head caused pain 
with great severity in the back of the neck. The head and neck com- 
pression to the right and left she stated caused severe pain. 

Q. What does compression to the right and left consist of? 

A. Putting the hand on top of the head and forcing the head down on 
top of the shoulders and moping to the right and left. 

Q. What also did you observe at that time? A. Movement 
involving lumbar spine and belvis she stated caused pain. The muscles 
in these areas were quite spastic. The left foot was swollen and dis- 
colored as was the lower part of the right leg. The soft tissues of the 
left half of the anterior wal} were tender to light pressure. 

Q. You stated that thé muscles were spastic. Would you indicate 
whether that muscle spasm is a voluntary or involuntary reaction? 

A. Muscle spasm itself is an involuntary reaction in my opinion. 

Q. Did you yourself observe at that time the muscle spasm in 
her back? i 

A. I did. ¢ 
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Q. Did you form a diagnosis as to the ee she sustained? 
A. I did. 
Q. What is that? A. My diagnosis was contused Aer of 
the left foot, contusion of the right leg and left side of the anterior 
chest wall. Strain of the soft tissues of the neck. Sprain of the lumbar 
spine and of the cervical spine. 

Q. Doctor, what treatment, if any, did you prescribe a give to 
Mrs. Foster? A. I prescribed pain-relieving drugs and muscle re- 
laxing drugs and I prescribed deep heat followed by massage to the 
muscles of the neck and back and shoulders. I directed her to take 
hot baths at home and soak the left foot and ankle in hot water several 
times a day. I instructed her to exercise the painful parts as best she 
could and try to keep the muscles and ligaments as supple as possible. 

Q. What was the course of Mrs. Foster's development under 
your care, Doctor? A. I did not hear all of your question. | 

Q. You continued to see Mrs. Foster. How did her condition 
develop? A. For a time I thought she improved quite satisfactorily. 
But in February of 1961 she stated that her neck and her back were 

hurting so much and to such an extent that I felt I would like to 
have the opinion of an orthopedic surgeon and I referred her to an 
orthopedic surgeon, Dr. Maurice Herzmark. : 


Q. Did you receive an opinion from him as to her condition? 
A. I did. 
Q. What was that opinion? A. It was she hada sprain of the 
cervical spine and a sprain of the lumbar spine for which he gave her 


treatment and referred her back to me to continue the treatment. 

Q. Thereafter did you continue treatments? A. I did. 

Q. For how long did they continue? A. Until March 24, 1961. 

Q. What were her complaints up until March 24 of 1961, how did 
they progress? A. Well, her complaint was generally of pain of the 
neck and the back in relation to the left shoulder blade and the lower 
part of the back and referred around to the left side. | 
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Q. By March 24, 1961, did she indicate whether she had any 
recent pain? A. Up until that time she had, but on March 24, 1961 
she said that she had been feeling quite well for about a week and 

thought that she had recovered. 

Q. As a result did you continue to see her after March 24, 1961? 
A. I saw her again in October of 1964. 

Q. Between March of 1961, March 24, 1961 and October of 1964, 
did you see her at all for this back condition? A. I did not. 

Q. When you saw her in October of 1964 what were her com- 
plaints at that time? A. She complained of the lower part of the left 
side of her back and the area down over the left buttocks and around 
to the left side of the crest of the iliac. 

Q. Do you recall whether she told you whether she had been re- 
ceiving any other medical treatment in the interim? A. I do not have 
any note that she did. 

Q. Do you have any recollection at all on that score? A. No, 
sir, I do not. 


Q. Would you describe what you did when you saw her in 1964? 
A. I directed that she continue to take her hot baths and using her heat 
and massage at home and taking pain-relieving drugs that she needed. 


Q. Did you recommend any heat application athome? A. I 
did. I directed that she continue her hot baths and the heat lamp that 
she had been taking at home at my direction. 

Q. Thereafter did you continue to see her after 1964? A. I 
saw her in January of 1965. 

Q. What was her condition at that time? A. She complained 
of the same low back pain and I directed that she follow the same treat- 
ment that we had advised and if she was not considerably better in one 
week, I thought she should go back to see Dr. Herzmark. 

Q. Have you seen her since that time? A. Yes. 

Q. Have you seen her at times when she specifically complained 
of her back? A. Yes, sir. © 
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Q. Can you state how many times and approximately when they 
were? <A. I saw her in October of 1965. I saw her again in February 
of 1966 and I have seen her several times in 1966 since then. 

Q. On these occasions do you recall whether she complained 
of her back? A. She did complain of her back on each occasion. 

Q. Were you seeing her on each of those occasions for suber 
other than her back? A. I was. 

Q. When was the last time you saw her when she complained 

of her back? A. October 31, 1966. 

Q. Was she also complaining of something else not attributable 
to this accident? A. She was. 


Q. In view of the examination that you have made and the treat- 
ment that you have given, your observation of Mrs. Foster, consulta- 
tion with Dr. Herzmark and the history that she gave you, have you 
formulated an opinion as to the cause of the back injury? A. I feel 


the accident that she had had caused the back injury because she stated 
that she never had trouble prior to the accident and she has had re- 
occurring episodes of back pain and suffering since that time. 
Q. Doctor, in your opinion. is this injury that you feel she sus- 
tained as a result of the accident, is it of a permanent nature? 
A. After this length of time I think that the lumbar spine and left iliac 
crest area sprained muscles certainly are of a permanent nature. 
Q. Have you rendered a bill for your services strictly with re- 
gard to the back injury? A. Ihave. 
Q. What is the amount of that bill? A. The bill was in two 
parts and one bill has been paid and there has never been a bill for 
the final part. The total amount of her treatment and pill is 
$326. 
Q. Do you feel that is fair and reasonable for the services per- 
formed? A. Ido. | 
MR, INTRATER: That is all. 
THE COURT: Maybe this would be a good time to recess for 
lunch. Ladies and gentlemen, we will recess until 1:45. 
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(Whereupon, at 12:30 p.m. the trial was recessed until 
1:45 p.m. the same day.) 


AFTERNOON SESSION 


1:45 p.m. 


THE COURT: Come back, Doctor, please. 
Whereupon, 
DR. HERBERT S. GATES 
the witness on the stand at time of recess resumed the stand, and testi- 
fied further as follows: 
CROSS EXAMINATION 
BY MR. LIPSHULTZ: 

Q. Doctor, may I refer you to the report of November 3, 1961? 
A. Yes. 

Q. Youhave that? A. Yes, I have. 

Q. You read the history on the report except for one sentence. 
Would you read that sentence, Doctor? A. I do not know what sen- 
tence you mean. 

Q. The very last sentence, Doctor. A. "She is employed and 
works daily." 

Q. That is correct, Doctor. That was at the time she first came 
in to see you on November 14, is that not correct? She told you 
she was employed and worked daily? A. That is the history I have. 

Q. That is what she told you? A. I think so, yes. 

Q. Doctor, she also stated that she could not continue with this 
work or with her usual work, is that not correct? It is in the next 
paragraph I believe, Doctor. A. That is correct. That is correct, 
that she could not continue with her usual work. 

Q. Now, Doctor, so that there will be no question, the statement 
that she was employed and worked daily was what she told you and that 
is what your records reflect? A. That is correct. 

Q. Doctor, you also had x-rays or requested x-rays, did you not? 
A. I did. 
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Q. These x-rays were made at Sibley Hospital, were they not? 
A. They were. 

Q. This is the hospital that both you and Dr. Herzmark refer 
people to, is that correct? A. Well, Ido. I think Dr. Herzmark 
uses Doctors Hospital. | 

Q. As of 1965, June of 1965, both you and Dr. Herzmark hos- 
pitalized patients at Sibley Hospital, was that not true? 

THE COURT: You were referring to any particular patient? 

MR, LIPSHULTZ: No particular one, just that they both utilized 
that hospital. | 

MR. INTRATER: I object. If he knows about it — 

THE COURT: If he knows. 

BY MR. LIPSHULTZ: 

Q. The prior trial you testified: 

"Q. And both you and Dr. Herzmark hospitalized patients at 

Sibley Memorial Hospital, is that not true?" 

Your answer is, ''Yes, we do." A. That is correct. But T thought 
your question was did we both hospitalize. | 

Q. You mean this patient? A. Yes. 

Q. No, that is not what I meant. The x-rays that you ordered 
were taken on February 20, 1961, were they not? A. That is correct. 
Q. You have a report of those x-rays in your file, do you? 

A. Ido. 

Q. Those were x-rays that were taken of the lumbar spine, were 
they not? A. They were. 

Q. The x-rays that were taken on February 20, 1961, were in- 
terpreted as negative with regards to any condition of the lumbar spine, 
is that not true? A. That is true. 

Q. There was no straightening or flattening, is that not true, 

on that report? A. The report reads no boney injury jis de- 
monstrable. There is no narrowing of the intravertebral discs. It 
says there is no boney injury or other boney abnormality. 


198 


Q. That is a negative report? A. Yes. 

Q. Doctor, putting it in another way, it does not indicate there 
is a flattening or a straightening, does it? A. I am not going to try 
to interpret what Dr. Vickers has described here. I am going to take 
it as he put it here. If he wishes to say anything about straightening 
or flattening, he would have put it in there I think. 

Q. Would you refer to your three little yellow cards you have 
in your file that you were gracious enough to let me look at during 
the noon recess. On those cards does it have an indication who re- 
ferred Mrs. Foster to you? A. It does. 

Q. Doctor, that was Albert Brick, was it not? A. No, sir, 
that is an error on this card and I have corrected that, and I attempted 
to correct it previously. 

Q. Doctor, do you recall giving testimony in this case in June 
of 1965? A. Yes. | 

Q. This is page 155 of the transcript: 

"Q. Doctor, would you look at your card record and see if 
you do not have a notation on there as to who referred 
this patient to you? A. I do.” 

MR. INTRATER: I object. May we please approach the bench? 

THE COURT: Yes. 

(At the bench.) 

MR. INTRATER: I assume counsel is reading this to impeach 
and contradict the doctor. He has, however, admitted the previous 
question and answer.| The previous question and answer are this: 

"Q. Do your records reflect who referred Mrs. Foster 
originally to you for treatment and care?" 


His answer is: 


"A. My records do not reflect it, but I do know the family 


that referred her to me." 
Mr. Stewart then asked the subsequent question and he admitted 
what was on the card was Mr. Brick. This is in no way what was stated 
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here. He knows the family that referred her to him. And Mr. Brick 
on that card is an error. There is no inconsistency. Further, I do not 
think that counsel should read a question and answer out of context 
since he knows the family that referred her to him. 
MR. LIPSHULTZ: Are you reading from. a transcript? | 
MR. INTRATER: Iam reading this. This is from the court 
transcript. 
MR, LIPSHULTZ: I would like to see where yours is different 
from mine. | 
MR. INTRATER: Mine is only different in that you did not read 
the previous question and answer. | 
MR. LIPSHULTZ: I will be happy to read that. 
(In open court.) 
THE COURT: Let us proceed. 
BY MR. LIPSHULTZ: 
Q. Let me read this: 
"Q. Now, Doctor, do your records reflect who referred Mrs. 
Foster originally to you for treatment and care? 
"A. My records do not reflect it, but I do know the family 
that referred her to me. | 
"Q. Well, Doctor, would you look at records and see if you 
have a notation on there as to who referred this patient to 
you? | | 
"A. Ido. 
"Q. Who was that, sir? 
"A, Mr. Brick. 
"Q. That is Mr. Intrater's law partner ? 
"A. It is.” 
Did you give those answers to those questions? A. I did. 
Q. Doctor, is it not a fact that nowhere during the course of your 
testimony in the first trial did you mention the name of anyone other 
than Albert Brick as being the individual who referred Mrs. Frosene 


Foster to you? 


MR. INTRATER: I object. 

THE COURT: If he knows. Do you remember? 

THE WITNESS:| I remember stating it was a family who I had 
in my practice for years who referred people to me and it is my re- 
collection I stated the Colevas family. I have it on my cards that this 
lady was not referred to me by the other attorney. This is the history 
card. And this is the card that the attorney took and that was typed 
onto that. 

MR. LIPSHULTZ: May I have this marked as Defendant Exhibit 
No. 3 for identification, please? 


(The document referred to was marked Defend- 
| ant's Exhibit No. 3 for identification.) 


BY MR. LIPSHULTZ: 

Q. Doctor, is it your testimony that the name Albert Brick was 
scratched out and that this other name was written in at the time this 
case was tried on the last occasion in June of 1965? A. It was writ- 
ten in at the time. 

Q. Was it like this at the time of this trial or was this done sub- 
sequent to the trial in 1963? 

A. It was done subsequently. It was a correction on the card. 

Q. Doctor, you wrote in this report on November 3 of 1961, did 
you not? A. Your question is that I wrote the report? 

Q. Yes, Doctor. A. Yes, sir. 

Q. Now, November 3, 1961, Doctor, is approximately one year 
after the accident that had happened November 11, 1960, is that correct? 
A. Yes, sir. 

Q. And Doctor, the prognosis that you made in your report of 
November 3, 1961, states: 

"Mrs. Foster was treated quite frequently and vigorously 


for two weeks and less frequently thereafter until late March 


when she seemed fully recovered and stated that she had no 
ailments or complaints for several days. She was discharged 
March 24, 1961, as fully recovered." 
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That is your report, is it not? A. It is. | 

Q. That report was your opinion as of November 3, 1961, is that 
not true? A. That is true. 

Q. At that time, November 3, 1961, you had not seen Mrs. Foster 

since March 24, 1961, is that not true, Doctor? A. That is true. 

Q. So you had not seen her for six months or more at that time 
when you made your report? A. That is correct. 

Q. Doctor, a prognosis is your prediction of what the future 
holds in store, is that not true? A. That is true. 

Q. Doctor, after March 24, 1961, when you made this prediction 
that she was discharged as fully recovered, when was the very next 
time that you had occasion to see her? A. October 20, 1964. 

Q. Doctor, that is almost three years later, is that correct? 

A. That is correct. 

Q. During that period of time, Doctor, did she indicate to you 
whether she had seen any other doctor in connection with her back 
ailment? A. To my recollection, no. | 


Q. Then you have nothing in your notes? A. I do not, 


Q. Then you had occasion to see her again when, Doctor ? 
A. October 26. | 
Q. And then when, Doctor? A. January 11, 1965. 
Q. And then you also saw her January 29? A. Yes. 
Q. And then you saw her when? A. October 5, 1965. 
MR. LIPSHULTZ: That is all I have. | 
REDIRECT EXAMINATION | 
BY MR. INTRATER: | 
Q. In November of 1961 when you wrote this report she had as 
of March been free of pain for several days as you indicated and you 
had not seen her since March until that time. Was that the reason that 
you made a prognosis that she was fully recovered? 
MR. LIPSHULTZ: I object, Your Honor. 
THE COURT: I do not know what you mean by that, sir. 


BY MR. INTRATER: 

Q. Well, Doctor, you testified and your report showed that on 
March 24, 1961, she had stated that she had had no ailment or com- 
plaints for several days, is that correct? A. That is correct. 

Q. Thereafter you wrote a report in November of 1961 and 
you did not see her between March 24 and November 1961? A. That 


is correct. 


Q. Now, what was the basis of your prognosis at that time as to 


why you felt that she had fully recovered at the time of the report, 

November 1961? 

MR. LIPSHULTZ: He did not see her then. That is my problem. 

MR. INTRATER: He wrote the report in November of 1961. 

THE COURT: Doctor, did you have anything as of November, 
anything that you did not have March of 1961? 

THE WITNESS: I did not. I had not heard anything from my 
patient from March until I wrote this report and I presumed there was 
no further complaint. 

BY MR. INTRATER: 

Q. Was that presumption that there was no further complaint 
the basis for your prognosis of your full recovery? 

THE COURT: Do you mean that only? 

BY MR. INTRATER: 

Q. Did that contribute as well as your last examination of her 
and what she told you at that time, were those the basis for your 
prognosis of her full recovery? A. They were. 

Q. Thereafter you saw her in 1964 in October when she was still 
complaining of back injury, is that right? A. Yes. 

Q. Asa result of that and subsequent visits did you then change 
your prognosis as to the full recovery? A. I did. 

Q. You were concerned about the x-ray taken in Sibley Hospital 
which indicated that there was no pathology seen in the x-ray at that 
time, is that correct? A. That is correct. 
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Q. Is there anything inconsistent with an x-ray taken at a hospi- 
tal showing no pathology or injury and other x-rays thereafter taken 
by Dr. Herzmark in February of 1961 showing that there was a flat- 
tening of the spine? Is there anything inconsistent in those two x-rays? 

THE COURT: I do not understand. | 

MR, INTRATER: My question is, is there anything inconsistent 
about x-rays taken at Sibley Hospital showing no pathology or inj ury 
and subsequent x-rays that indicate there is a flattening of the spine? 

THE COURT: Do you mean is there a difference? | 

MR. INTRATER: There is a difference, but not an inconsistency. 

THE COURT: You mean does he have an opinion as to va those 
two things do exist. He can answer that. 

Do you have an opinion as to why there is the cae First, 
do you have an opinion, sir? 

THE WITNESS: I would think so, yes. 

THE COURT: Do not think. 

THE WITNESS: Yes, 

THE COURT: If you have an opinion, you may express it. 

BY MR. INTRATER: 

Q. What is that? A. Dr. Vickers read this x-ray and Dr. 
Herzmark took his x-ray, his own x-ray. There have been differences 
of opinion by x-ray specialists on the same x-ray picture. I have seen 
many, many cases discussed before groups, x-rays discussed before 


groups, and there have been several opinions voiced, and there cer- 
tainly could be a difference of opinion here. 
Q. At the prior trial you were asked the questions and answers 


on page 155 as follows: 
"The witness: My records do not reflect it but I do know 
the family that referred her to me." 
Is that a correct statement? A. That is correct. 
THE COURT: I think you better give the whole thing. You com- 
plained about Mr. Lipshultz. 


BY MR. INTRATER: 
. '*Q. Now, Doctor, do your records reflect who referred Mrs. 
Foster originally $o you for: treatment and care? 
"A. My records do not reflect it, but I do know the family 
that referred her to me. 
"BY MR. STEWART: 
"Q. Well, Doctor, would you look at your records and see if 


+ 
you do not have a notation on there as to who referred 


this patient to you e 
"A. Ido. 
"Q. And who is that, sir? 
"A. Mr. Brick. ¢ 
"Q. That is Mr. Intrater's law partner ? 
"A. It is. 
"Q. Now, Dr. Gates, when you were treating and caring for 
Mrs. Foster, there came a time when you rendered a medi- 
cal report under date of November 3, 1961? 
"A. There did. 
"Q. That was addressed to Mr. Brick? 
"A. It was." 
Now, is the family that you were referring to the Colevas family? 
A. I think it was Colevas or one of the girls who was friendly with 
Mrs. Foster. When this question was asked of me by Mr. Stewart, 
he took the card that was over there and went to the tableand read it. 
He came back and handed mé that card and said is there anything on 
this card that indicates — only on that card. He did not take these 
other cards in his hand. Hid question was directed from that particular 
card. ‘ 
Q. Now, Doctor, did Mr. Brick refer Mrs. Foster to you? 
A. As far as I know he did ot. 
Q. That was Cleo Colevas? A. I think it was Cleo. 
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Q. Do you know a woman by the name of Mrs. Hangemanole ? 

A. Ido not know that name. 

MR. INTRATER: Thank you. | 
RECROSS EXAMINATION 
BY MR, LIPSHULTZ: | 

Q. Now, May I take these two cards, Doctor? Doctor, you indi- 

cated that Mr. Stewart only handed you one card to look at at the time 
of the last trial, is that correct? A. That is correct. | 
@, That was in June of 1965, is that correct? A. Yes. 

Q. This card refers to 1966, does it not, Doctor? A. This 


card is a continuation of the record of treatment, following the! other 
| 


one, yes. 
THE COURT: Is it 1966? 
THE WITNESS: Yes. | 
BY MR, LIPSHULTZ: | 
Q. This card was not in existence at the time so we can disregard 
this for the time being, is that correct? A. That is correct. | 
Q. Let us look at this card. Does this have Mr. Brick’s name 
onit? A. Yes. | 
Q. When was that name written on that card? A. That name 
was written on there when this case first started. 


Q. You also have on there, Doctor, do you not, the name 
C-o-l-e-v-a-s? <A. No, that is C-o-l-e-v-a-s family. 

Q. When was that written on there? A. When this history was 
taken. | 

Q. Was this available at the time this case was tried on the last 
occasion, June 1965? A. It was. | 
Q. Mr. Intrater looked at that card at that time? | 
THE COURT: If he did — | 
MR. INTRATER: I did not have that card. Mr. Stewart had that 
card. | 

THE COURT: Do you have any recollection? 
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THE WITNESS: The orfly card that was taken from me — 

THE COURT: Excuse me. All they are asking now is that card 
that has just been handed to you, was that card looked at by Mr. Intrater 
at the last trial, if you know 

THE WITNESS: I am npt certain of that, sir. 

BY MR. LIPSHULTZ: 

Q. In other words, Doctor, you are not certain? A. Iam not 
certain of that. It was here in my records at the last trial. 

Q. Mr. Intrater looked at your records and went over them prior 
to that time and prior to thisftime, too? <A. Mr. Intrater has never 
gone over my records except in the trial courts. He has never gone 
over my records in his office or in my office. 

Q. Doctor, notwithstanding where, he did go over the record with 
you, didhe not? A.! ae but he did not examine these cards 


prior to the case in the recokds. 


Q. Doctor, did he lookjat them as late as this morning when 
you were standing in the hallway? A. Yes, he has. 

Q. You indicated, Doctor, that there is a difference of opinion 
between people who read x-rays, is that correct? A. That is correct. 

Q. Now, you had your x-ray interpreted at Sibley Hospital, did 
you not? A. I sent Mrs. Foster to Sibley Hospital to have x-ray 
pictures taken and the film apparently was examined by Dr. Vicas, 
and dictated in the report +E is there. 

Q. This report does, does it not, Doctor, indicate Sibley Memori- 
al Hospital, Washington, D. c., Department of Radiology, is that cor- 
rect? <A. Yes. 

Q. And Dr. Vicas, Benedict Vicas, is a radiologist, is he not? 

A. Mr. Benedict Vicas was in training at that time. 

Q. It says M.D: A. He was a medical doctor. He was down 
there training under Dr. William Clopton in radiology. 
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Q. What you are saying is, in light of the fact this was a young 
doctor in training who interpreted an x-ray dealing with the lumbar 
spine which is very serious, you never once yourself asked anyone 
else to look at this x-ray, or you yourself never viewed the x-ray, is 
that true? A. No, sir, I saw the x-ray when it was taken, but I did 
not ask for any other opinion. 

Q. Doctor, you indicated that there was nothing in this x-ray 
to show a flattening or a straightening. Now is that your opinion from 
your observation of the x-ray or from your reading Dr. Vicas' report? 
A. Flattening and straightening was not discussed by Dr. Vieas or Dr. 
Clopton with me when they went over these x-rays. 


(The reporter read the question.) 

THE WITNESS: From the report I read here? 

BY MR. LIPSHULTZ: 

Q. That was not your opinion? A. No, sir. 

Q. Do you have those x-rays with you, Doctor ? 

A. Indeed I do not. That was many years ago. They are on micro- 
film somewhere in Sibley Hospital. 

Q. Doctor, what was your opinion? A. Ihave no opinion. Iam 
not a radiologist and I accept the opinion of radiologists when It is given 
to me. | 

Q. Dr. Herzmark is not a radiologist rvs is he, Doctor? 

A. Ido not know that. 

Q. You know he is an orthopedic surgeon? A. I omihe is an 
orthopedic surgeon. What training he has in radiology Iam not here 
to say. | 
_Q. Radiology is another field in and of itself? A. It is a separate 
field in medicine. 

Q. Doctor, did you ever advise Dr. Herzmark as of March 24, 1961, 
that it was your opinion as of that time that she was discharged March 
24, 1961, as fully recovered? Did you ever advise Dr. Herzmark as to 


that fact? A. Well, Iam not sure that I advised him. But I jam certain 
| 
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when I sent Mrs. Foster back to him he and I talked about it and I am 
positive we have exchanged views about her and I have told him that I 
thought she was well as of that time and now she is complaining again. 

Q. Doctor, will you look at your report of November 3, 1961, and 
tell me if it is not true, Doctor, that not once in that report did you 
mention x-rays having been taken at Sibley Memorial Hospital, which 

X-rays were interpreted as negative or any mention whatsoever 
in your report of x-rays being taken? A. There is not. 

MR. LIPSHULTZ: I have no further questions. 

REDIRECT EXAMINATION 
BY MR. INTRATER: 

Q. You also did not mention the x-rays Dr. Herzmark had taken? 
A. I did not. i 

Q. I would like to seetif you cannot recall the circumstances of 
those records being turned ver in the last trial. This is page 153. 
Do you remember in court after you testified as you testified today 


that Mr. Stewart who represented the defendant stood up and said — 
THE COURT: Come to the bench. 
(At the bench,) 
MR. INTRATER: "Doctor, may I see your records, please? 
"A. Sure.” ° 


That is when those records were examined. I want to ask him if 
that is not the way it happerfed, on this day and Mr. Stewart asked him 
to examine the records. 

MR. LIPSHULTZ: Let him clarify Mr. Stewart was not repre- 


’ 
4 


MR. INTRATER: You were not representing him. I do not see 


senting my client. 


what defendant — he was representing the defendant in that case. 
THE COURT: But hejwas not representing this defendant. 
MR. INTRATER: I will just read, "By Mr. Stewart." 
MR. LIPSHULTZ: I think he has already done that. 
THE COURT: I will announce he was not representing you. 
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MR, INTRATER: That will not satisfy me. | 
THE COURT: You protected yourself on the record. | 
MR. INTRATER: I want to make sure they know that Mr. Stewart 
was not representing the plaintiff in this case. | 
THE COURT: I will say that, too. | 
(In open court.) 
THE COURT: Ladies and gentlemen, apparently both aes think 
you may be misinformed as to the position occupied by Mr. Stewart. 
He was not counsel for the plaintiff and he was not counsel for the de- 
fendant. He was not counsel for either the plaintiff or the defendant. 
BY MR, INTRATER: | 
Q. Do you remember Mr. Stewart saying to you: | 
"Q. Doctor, may I see your records?" | 
Then you said, "Sure." Then Mr. Stewart asked His Honor to 
indulge him a moment and the Court said, "Certainly." Mr. Stewart 
then examined the records here in the court room at that table. 
Do you remember that? A. Ido. | 
Q. Do you recall that is the occasion — 
MR, LIPSHULTZ: I object. 
THE COURT: What did Mr. Stewart do, if you know? 
THE WITNESS: Mr. Stewart asked me for the card and went 


back to the table and read it and then when he posed the question who 


referred Mrs. Foster to me, he then asked me to read from my card. 


BY MR. INTRATER: | 


Q. Does that refresh your recollection as to whether it was Mr. 


Stewart or whether it was me that was looking at those cards? 

THE COURT: I do not think anybody said that. You did not say 
that, did you, Doctor ? | 

THE WITNESS: No, sir. 

THE COURT: Ladies and gentlemen, I apologize. It is your re- 
collection throughout, not ours. I am just trying to understand the doctor. 


} 


BY MR. INTRATER: 
Q. Doctor, do you krbw whether Cleo Colevas has subsequently 


married? A. I do not know. I have not seen Cleo since she was 
quite a young girl. 

Q. If I were to tell you Cleo Hangemanole was the same as Cleo 
Colevas — 

THE COURT: He said he did not recognize the name. 

RECROSS EXAMINATION 
BY MR, LIPSHULTZ: 

Q. If I were to tell you there were twenty pages of transcript 
dealing with your testimony, questions and answers that were given 
during the course of the last trial, would you agree with that? 

MR. INTRATER; I object, Your Honor. 
THE COURT: What is the purpose of this? Please come to 
the bench. 
(At the bench.) 

THE COURT: Yes, sir. 

MR. LIPSHULTZ: Your Honor, all I want to do is establish there 
were twenty pages. 

THE COURT: You will stipulate there were twenty pages of testi- 
mony? 

MR, LIPSHULTZ: And the next question is going to be, Doctor, is 
it not true nowhere in the twenty pages did Mr. Intrater attempt to cor- 
rect the error. 

THE COURT: I sustain the objection. You are making an infer- 
ence there. That would infply Mr. Intrater knew it and purposely did 
not do it and I do not think’that is right. 

MR, LIPSHULTZ: The record shows that Mr. Stewart in this 

case looked at his records and these records both have Mr. 
Brick's name on them. M®. Intrater had a chance on redirect and 
never once asked him whether it was the Colevas family or anyone 
else. That is all I want to try to develop and I think I am entitled to 
show it. 
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THE COURT: I have held to the contrary and you are protected 
on the record. 
(In open court.) 
BY MR, LIPSHULTZ: 
Q. Doctor, it is true, is it not, that the only report you ever 
wrote with regard to the condition of Mrs. Frosene Foster at any 
time since November 14, 1960, is your report dated November 3, 1961, 
is that true? A. That is correct. | 
* * * * | * 
MR. INTRATER: If Your Honor please, counsel have stipulated 
the life expectancy tables indicate for a woman of Mrs. Foster!s age 
a reasonable average number of years of life remaining as of the pres- 
ent date of 31 years. 
* * * * * 
FROSENE FOSTER 
was recalled as a witness and, having been previously duly sworn, re- 
sumed the stand and testified further as follows: | 
DIRECT EXAMINATION 
BY MR. INTRATER: 
Would you state whether you knew Cleo Colevas? 
Was Cleo Colevas her maiden name? A. Yes. 
Has Cleo Colevas married? A. Yes. 
. What is her married name? A. Hangemanole. 
. And Cleo Hangemanole is the same person as Cleo Colevas? 


. Is she the one who referred you to Dr. Gates? A. Yes. 
* * x | ok 


MR, LIPSHULTZ: Your Honor, at this point I would like to move 
for a direct verdict on the issue of the damages with regard to-the plain- 
tiff, Frosene Foster, and her husband, Sidney Foster. Mr. Foster has 
not been here to testify. The jury has not had an opportunity to see 
whether this man is alive or dead. With regard to that, Your Honor, 
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I think that she cannot present a claim for this absentee unilaterally 
where I have not had an opportunity to cross examine the plaintiff. I 
think that is highly improper. With regard to her injuries, Your Hon- 
or, Dr. Herzmark indicated that he feels the accident may have pre- 
cipitated the injury and complaints she now has and he never really 
connected it up. On that basis I will move for a directed verdict. 

THE COURT: I will deny that. Let me ask you this so we can 
make sure: Where is the husband? 

MR. INTRATER: He is out working, trying to make a living. 

THE COURT: He is not available? 

MR. INTRATER: Absolutely. He can be brought here. I did not 
feel for three weeks loss of consortium I could ask this man to stay 
here away from his work. 

THE COURT: You could have brought him in for five minutes 
today. 

MR. INTRATER: I feel Mrs. Foster testified for approximately 
three weeks she was incapacitated. 

THE COURT: I think you would be entitled to a missing witness. 
{am just affording you an opportunity in case you want it. I think you 
ought to know that. 

MR. INTRATER: Under those circumstances I would like to rest 
at this time subject to calling Mr. Foster in tomorrow. 

THE COURT: Allright. You have no objection? 

MR. LIPSHULTZ: I have no objection. 

* * * 

MARY T, O'DONOGHUE 
was called as a witness and, after being first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR, COLLINS: 


* 
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Q. Directing your attention to November 11, 1960, were you 
present at the Kinney garage on Eleventh Street between E and F when 
this incident occurred which has been described here? A. Yes, I was. 

Q. At the time that you were there, were you in the process of 
coming into the garage or in the process of leaving? A. In the process 
of leaving. | 

Q. Do you know about what time of the day it was? A. Around 
noon time. | 

Q. Had your car been returned to you at the time that this oc- 
currence took place? <A. Yes. 

Q. Where were you with relation to your car at the time that this 
occurred? A. I was sitting in my car in one of the lines trying to 
leave the garage. | 

Q. Was your caringear? A. Yes. | 

Q. Had your car already been released to you? A. Yes. 

Q. Will you tell us what happened at that time? A. I was trying 
to get clearance to cross the sidewalk into the street, Eleventh Street, 

and there was quite a crowd downtown that day. There were quite 
a few people walking in front of me. While I was waiting I heard this 
terrific screeching behind me. As I turned to the right to see where 
the noise was coming from I got this terrific bang and I was thrown 
over the steering wheel. My head was thrown back and my hat was 
thrown to the back seat. My packages on the seat of the car = 
thrown on the floor. The bags were all torn. | 

Q. Now, did you get out of the car following this accident ? 

A. Well, I was quite stunned for I guess two or three minutes, The 
impact was so I did not know what had happened. | 

Q. You did get out of the car before you left? A. I did. 

Q. Did you see who operated this car which struck you? A. No, 
I did not. 

Q. Did you see the car that struck you? A. Yes. 

Q. While you were still in the garage did you see that car that 
struck you being moved? A. Yes. 
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Q. Will you tell us what you observed at that time, that is before 
you left the garage while you still remained there? A. The car had 
hit my rear right bumper and fender and it had to be pulled, the fender 

of the car that hit my car had to be pulled up from the tire so it 
could be moved back, and it was moved back and — well, do you want 
me to go on? 

Q. Please do. | A. It was driven back aways and stopped. It 
looked like they were giving it a test. It was driven forward a little 
ways and stopped. Then they proceeded to go down a ramp. 

Q. You were at the time this occurred on the first floor, were 
you, on the street level? A. On the street level. 

Q. When it went down the ramp would that have been below street 
level? A. That is right. 

Q. Did you see it after it went down? Did you go down? A. No, 
I did not. 

Q. Was there any damage to your car? A. Yes, there was dam- 
age to my car. 

Q. Will you tell us in your own words what the damage was? 

A. Well, the bumper on the right rear was dented in. The fender was 
dented in and the exhaust pipe was pulled from the fastening from under 
the car. 

* * * * * 

Q. Where did you go when you left the garage? Where did you 
go? A. After I left the garage I drove over to a gasoline station be- 
cause my exhaust pipe had dropped and was dragging on the street. I 
went in there to have the exhaust pipe tied up. 

Q. Then where did you go from there? A. I went by and picked 
up my aunt to take her out to my home. 


Q. Would you tell us whether you noticed any change in your con- 
dition after you got home? A. After I got home, about an hour anda 
half after I arrived at my home, I got violently sick, had a terrific 


headache, was nauseated. I had terrific pains across my back, shoulder 
and neck and pressure in the back of my head. 
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Q. Did you seek any medical attention on that date? A. 

Q. Did you seea doctor? A. I did. 

Q. Where? A. The doctor was called to my home. 

Q. Did he come to your home? A. He did. 

Q. What did he do for you? 

THE COURT: Who was he, do you know, sir? 

THE WITNESS: Dr. Francis Coleman. 

BY MR. COLLINS: 

Q. Will you tell us what the doctor did for you? A. He checked 
me and wrote a prescription and gave me a hypo. 

Q. Did you get that prescription filled? A. Yes, I did, 

Q. What did you do after the doctor left? Were you still up and 

about? A. No, no, I still had to stay in bed. 

Q. Can you tell if there was any change in your condition the 
next morning? A. Yes, I felt quite bad the next morning. I was not 
able to get up. I had these dizzy spells and terrific headaches and still 
had this discomfort in my neck, shoulderblades and back of my head, 
headaches. 

Q. Did you seek any further medical attention on that day or on 
the days following? A. I took the medication that the doctor} prescribed 
and I believe the following day Dr. Coleman came to my home again. 

Q. Did you thereafter see Dr. Coleman? A. Yes, I saw Dr. 
Coleman quite often. 

Q. Where did you see him following the first initial or first 
couple of visits? A. At his office. | 

Q. Where was his office located? A. He is located up at six- 
teenth and well, it is across from the Carter Baron Theater. | 

Q. On Colorado Avenue? A. Yes. | 

Q. By the way, had you known Dr. Coleman as a doctor prior to 
this time? Had he been your doctor? | 

A. He was my family doctor for a number of years. 
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Q. What treatment did Dr. Coleman give you at his office? 

A. He prescribed more medication and gave me more prescriptions 
and gave me heat treatments and he suggested that I have heating pad 
while I was at home in the area around my shoulders and back. 

Q. How often did you visit his office? A. For the first few 
weeks I went there on the average of maybe sometimes twice a week 
and sometimes three times a week. 

Q. Under this treatment which he was giving you, was there any 
change in your condition? A. I got very little relief. 

Q. Well, a couple of weeks after the accident will you tell us 
what your complaints were at that time? A. They were the same as 
the day or a couple of hours after I had the accident. 

Q. Were you still nauseated? A. Yes. Every once in a while 
I got nauseated and I had these continuous headaches and pressure and 
this discomfort across my shoulders and back. 

Q. Did Dr. Coleman take any x-rays following the accident? 

A. A short time after the accident when I was not showing any improve- 
ment he suggested that I go and have x-rays taken. 

Q. Did you have those taken? A. I did. 

Q. What portion or portions of the body was x-rayed at that time? 
A. From my head down to around my hips, my back. 

Q. For how long a period of time did you continue to see Dr. 
Coleman for these treatments as often as a couple of times a week? 
A. That continued for approximately two or three years, between two 
and three years. 

Q. When you went to Dr. Coleman's office would you get a future 
appointment? When you went there on one day would you get a future 
appointment, or would you just call when you wanted to see him again? 
A. No, he would give me a card for an appointment at a later date. 

MR. LIPSHULTZ: Could I take a break to see these? 

MR. COLLINS: I can go on and come back to them. 

BY MR, COLLINS: 

Q. Now, you say that initially you got these prescriptions filled. 

Do you know what these prescriptions were for? A. They were to 


relieve my pain and discomfort. 

Q. Now, did you have these prescriptions refilled? 

A. Yes, I did. 

Q. Where did you have these, at what pharmacy did you deal? 
A. Mt. Ranier Pharmacy at Mt. Ranier, Maryland. | 

Q. Is that near where you lived? A. Near my home. 

THE COURT: Suppose we first mark the other ones for identi- 
fication. Then you can give them to Mr. Lipshultz. 


(The document referred to was marked Plain- 
tiff O'Donoghue's Exhibit No. 3) for identifi- 
cation.) 


MR. COLLINS: These are the prescriptions, Your Honor, some 
of the prescriptions. 

THE COURT: You may give those to Mr. Lipshultz., 

MR. COLLINS: He has seen them. He has a copy of them. 


(The document referred to was marked Plain- 
tiff O'Donoghue's Exhibit No. 4 for cera 
tion.) 


BY MR. COLLINS: 

Q. I show you what has been marked Plaintiff O'Donoghue Ex- 
hibit No. 4 for identification and ask you if you can tell us what that 
exhibit consists of? A. Ihada charge account. These are bills 
and statements. 

Q. For what? A. For the medication, the pease filled 


that Dr. Coleman gave me to relieve my condition from this accident. 


* * * * * 


Q. Now, Mrs. O'Donoghue, you mention that you had following 
the accident headaches? A. That is right. 

Q. Would you describe just what type of headaches coe had? 
A. They were very severe and the majority of them were like pres- 
sure in the back of my head and I felt pain and discomfort through my 
neck and shoulders and back. 

Q. What, if anything, did you do when these heaaees came on? 
A. I would take the medication Dr. Coleman prescribed for me and lay 
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down, or I would get under a hot shower, use Ben Gay and an electric 
pad to the areas where I felt the discomfort. 

Q. When you took medicine for the headaches how much time 
would elapse before you got relief? A. Maybe in 15 or 20 minutes 
I would get some relief. But I would not be completely relieved. 

Q. How long usually would it take before your headache cleared 

up? A. Iam still having headaches. 

Q. At the particular time when you got a particular headache 
how long would it be before you could get rid of it? A. I did not get 
rid of it completely. I would have a slight headache or discomfort. It 
depends on the weather also. I would feel it more when it is damp. 

Q. How often did you get these severe type headaches? A. When 
the weather was real cold or quite often, well, I mean it depended on the 
weather. 

Q. How often? A. Well, three or four times a week. 

Q. Would that be just in the cold weather that you got those? 

A. Oh, no, all the time. They were more severe with the change of 
weather. 

Q. Now, over how long a period did these headaches continue to 
that degree of severity which you have described? A. Overa period 
of three years. 

Q. Will you tell us what, if there was any, change in the medica- 
tion or what you did for those headaches in that period of time? 

A. Dr. Coleman would give me another prescription, another type of 
medication to take along with what I was already taking. 

Q. From the time that these injuries occurred to you through 
the following three years was there any period when you were free 


from this discomfort? A. Not for any length of time. I got relief 


occasionally. It did not continue to be relieved. 
MR, LIPSHULTZ: excess me. I am having difficulty hearing. 
THE COURT: Would you speak a little louder, please. I under- 
stand that she said occasionally she did get relief. 
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THE WITNESS: Yes, I would get some relief. The pain was 


not so severe. 

THE COURT: Excuse me. I understood Mr. Collins to ask if you 
ever were free from the pain and I thought you said never free for any 
length of time. | 

THE WITNESS: That is right. I was never free from pain for 
any length of time. 

BY MR. COLLINS: 

Q. Now, you stated that following the injury that you had used 
more than one, several types, of medicine. Did you discontinue some 
of these after say a year or some time following the accident? 

A. Well, after the first two or three weeks I discontinued the jase of 
some of the medication the doctor had prescribed. 

Q. Now, Miss O'Donoghue, had you ever suffered from headaches 
before this accident? A. No, I did not, very, very seldom did I have 
a headache. 

Q. What was the condition of your health on November 11, 1960, 
before these injuries? A. It was very good. 

Q. Had you had any sickness of any type some time prior to the 
accident? A. Well, I had a gall bladder operation back in 1959 and 
I had a slight high blood pressure in July of 1960, but that condition 
cleared up in a couple of months. | 

Q. Did you have to have some medicine for high blood pressure? 
A. Yes, I did. | 

Q. Can you tell us about when it was that that condition) of your blood 
pressure came under control? A. I believe it was July 1960 when I 
first went to the doctor and found out it was high blood pressure and it 
was cleared up by the end of August. 

Q. As of November 11, 1960, were you under a doctor's 8 care? 
A. No, I was not. 

Q. Were you taking any medicine at that time? A. No, I was 


not. 


Q. These headaches which you have mentioned, would they come 


separate and apart from any other difficulty, from any other discomfort 


you felt? A. No, they connected up with the discomfort I had in my 
shoulder and the back of my head. I had pressure in the back of my 
head with these headaches and then my right shoulder down to my 
shoulder blade. I had all the discomfort. 

Q. Had you had any difficulty with your shoulder or shoulders 
before this accident? A. No, I did not. I might have had a slight 
attack of bursitis maybe a couple of years before the accident, but 
that was cleared up in a couple of days with heat treatment. 

Q. Were you suffering from bursitis during November of 1960? 
A. No. 

Q. Had you ever had any other difficulty, other than bursitis, 
with your shoulder? A. No. 

Q. Now, other than the hot showers and medication and the treat- 
ments which Dr. Coleman gave you, can you tell us whether or not you 
did anything for these discomforts which you were suffering from? 

MR. LIPSHULTZ: May we approach the bench? 

THE COURT: Yes. 

(At the bench.) 

MR. LIPSHULTZ: Your Honor, this client may have testified 
as to treatment, but I never heard anything about it. Maybe I missed 
it. All I heard her say was Ishe was receiving medication. This was 
in addition to what treatmert I would like to know. [If I missed it, I 
apologize. 

THE COURT: Let m@ interrupt you to say this: I think you are 
entitled to know even if you did miss it. 

(In the open fourt.) 
BY MR. COLLINS: 

Q. Miss O'Donoghue, following November 11, 1960, will you tell 
us whether you received anf treatment from Dr. Coleman? A. Yes, 
I did. 

Q. Will you tell us what treatment or what those treatments 
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consisted of? A. They were heat treatments. 

Q. Will you tell us just how that treatment or treatments were 
administered? A. Well, that heat penetrated into my shoulder and 
the back of my neck. 

Q. Tell us what it was first? A. It was a heat treatment. 

THE COURT: At his office? 

THE WITNESS: Yes. 

BY MR. COLLINS: 

Q. To what portion of your body was the heat treatment - applied? 
A. The shoulder and the back of my head, my right shoulder in 
particular and my back and the back of my head. 

MR, LIPSHULTZ: Where in the back? 

THE WITNESS: The shoulders, between the shoulder blades and 
the right shoulder and the neck below my head. 

MR, LIPSHULTZ: You are talking about the upper portion of 
your back here? 


THE WITNESS: That is right, between my shoulder blades. 
BY MR. COLLINS: | 
Q. How often or how many of these treatments did you receive? 


A. Every time I went to Dr. Coleman's office he gave me the heat 
treatment. 

THE COURT: You say each visit he gave you one? 

THE WITNESS: Yes. 

THE COURT: Are those the same visits you related heretofore? 

MR. COLLINS: This I have not admitted yet. | 

BY MR. COLLINS: 

Q. I show here what has been marked Plaintiff Exhibit 3 for 
identification, a stack of little cards. I ask you if you can identify 
these and tell us what they are? 

A. These are the appointment cards. If I went to the doctor's 
for an appointment on one day he would give me a card to come back 
a couple of days later for heat treatment. Everytime I had an appoint- 
ment he gave me a card. 
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Q. These headaches which you have mentioned, would they come 
separate and apart from a other difficulty, from any other discomfort 
you felt? A. No, they connected up with the discomfort I had in my 
shoulder and the back of my head. I had pressure in the back of my 
head with these headaches and then my right shoulder down to my 
shoulder blade. I had all the discomfort. 

Q. Had you had any difficulty with your shoulder or shoulders 
before this accident?) A. No, I did not. I might have had a slight 
attack of bursitis maybe a couple of years before the accident, but 
that was cleared up in a couple of days with heat treatment. 


Q. Were you suffering from bursitis during November of 1960? 
A. No. v 

Q. Had you ever had any other difficulty, other than bursitis, 
with your shoulder? A. No. 

Q. Now, other than the hot showers and medication and the treat- 


ments which Dr. Coleman gave you, can you tell us whether or not you 
did anything for these discémforts which you were suffering from? 
MR. LIPSHULTZ: May we approach the bench? 
THE COURT: Yes. ° 
(At the bench.) 

MR. LIPSHULTZ: Your Honor, this client may have testified 
as to treatment, but I never heard anything about it. Maybe I missed 
it. All I heard her say was she was receiving medication. This was 
in addition to what treatment I would like to know. If I missed it, I 
apologize. 

THE COURT: Let me interrupt you to say this: I think you are 
entitled to know even if you did miss it. 

(In the open court.) 
BY MR. COLLINS: 

Q. Miss O'Donoghte, following November 11, 1960, will you tell 
us whether you received any treatment from Dr. Coleman? A. Yes, 
I did. ' 

Q. Will you tell us what treatment or what those treatments 
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consisted of? A. They were heat treatments. 

Q. Will you tell us just how that treatment or treatments were 
administered? A. Well, that heat penetrated into my shoulder and 
the back of my neck. | 

Q. Tell us what it was first? A. It was a heat treatment. 

THE COURT: At his office? 

THE WITNESS: Yes. | 

BY MR. COLLINS: | 

Q. To what portion of your body was the heat treatment applied? 
A. The shoulder and the back of my head, my right shoulder in 
particular and my back and the back of my head. | 

MR, LIPSHULTZ: Where in the back? 

THE WITNESS: The shoulders, between the shoulder niddes and 
the right shoulder and the neck below my head. 

MR. LIPSHULTZ: You are talking about the upper portion of 
your back here? | 

THE WITNESS: That is right, between my shoulder blades. 

~ BY MR. COLLINS: 
Q. How often or how many of these treatments did you receive? 


A. Every time I went to Dr. Coleman's office he gave me the heat 


treatment. 

THE COURT: You say each visit he gave you one? 

THE WITNESS: Yes. 

THE COURT: Are those the same visits you related heretofore? 

MR. COLLINS: This I have not admitted yet. 

BY MR. COLLINS: 

Q. I show here what has been marked Plaintiff Exhibit 3 for 
identification, a stack of little cards. I ask you if you can identify 
these and tell us what they are? | 

A. These are the appointment cards. If I went to the doctor’ 8 
for an appointment on one day he would give me a card to come back 
a couple of days later for heat treatment. Everytime I had an appoint- 


ment he gave me a card. 


THE COURT: Madam, you of course do not remember all the 
dates that you visited him? 

THE WITNESS: I could not. It would be impossible. 

THE COURT: I Inow-you do not. Can you refresh your recollec- 
tion by making use of all those? 

THE WITNESS: Yes,.I can. 

MR, LIPSHULTZ: Your Honor, maybe we can save some time. 

THE COURT: Please do. 

MR. LIPSHULTZ: I have no objection to Mr. Collins offering 
those in evidence for the purpose of showing that on those dates Mrs. 
O'Donoghue was in to see the doctor. Would that save time? 

THE COURT: It certainly would for me. Thank you. 

In addition to that, are you in a position to say when you went in 
on those dates that is when you did get these heat treatments? 

THE WITNESS: I got heat treatments, and then after a certain 
period he started giving me shots. 

THE COURT: Let us go back. 

MR. LIPSHULTZ: I would feel the same way, even though she 
received shots or treatment, so long as we understand it is all going 
to be subject to the doctor connecting it up if there is any disparity. 

THE COURT: I understand. Let us make sure of what we have. 
You have handed the witness cards which indicate when she was to re- 
turn for another appointment. I understand from the witness that she 
did return on the stated date. I understand further that she either did 
take heat treatments or that she did get shots. I understand counsel 
has no objection to those being received for that purpose subject to any 
check which he is entitled to in the future. Is that a fair statement? 

MR. LIPSHULTZ: That is correct. 

THE COURT: ‘Then Plaintiff O'Donoghue Exhibit No. 3 is re- 
Comeeciine cuidence a (Plaintiff O'Donoghue Exhibit No. 3 
was received in evidence.) 

BY MR. COLLINS: 


Q. Let me ask you what years do these cover? 
¢ 
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THE COURT: They will speak for themselves. If it will help 

for her to say, let her say. | 

THE WITNESS: 1960, 1961 and 1962 and I think there is a couple 
in there for 1963. But there were quite a few times that I had to go 
back before my appointment date. | 

THE COURT: Ladies and gentlemen, hereafter, if you retire, 

you will be entitled to take with you any exhibit which has been 
received in evidence on your request. I do not think it will serve any 
useful purpose at this time to show them to the jury. They are 
available. 

BY MR, COLLINS: 

Q. Were there any visits which you made to Dr. Coleman for 
which there is no card here? A. Yes, there were visits that I 
made that there is no card for. 

Q. Will you tell us how that came about? A. Well, I'would 
feel so bad that I felt like I could not wait until the day I had the appoint- 
ment and I had to call and get an appointment before that date that I 
had the card for. | 

Q. So then when you went in you would not get a card for that 


day and you would have a card for the succeeding visit? A.| That is 


right. 
Q. Will you tell us whether you did anything at home for your 


condition in addition to what Dr. Coleman did for you? A, I would 
take hot showers and let the hot water run down my back and use the 
balm, Ben Gay on my back area, shoulders, shoulder blades, neck, 
back of the head and the electric pad on my back and shoulders and 
neck, | 

MR, LIPSHULTZ: May we approach the bench? | 

THE COURT: Yes. 

(At the bench.) 

MR, LIPSHULTZ: She keeps referring to her back and keeps 

pointing to her neck area, The back is a long way from the neck. 
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THE COURT: Are you claiming any back injury except for the 
neck area? 

MR, COLLINS: Yes, she had trouble with her lower back too. 

MR, LIPSHULTZ: If that is the case, I claim surprise and I ask 
at this point the trial be continued until such time that I can prepare 
for any low back injury. 

MR, COLLINS: Excuse me, just one second. 

THE COURT: Yes. 

MR, LIPSHULTZ: Your Honor, Mr. Collins has given me two 
bills, one for February 8, 1961, cervical and the lumbar. There was 
no claim for the low back. The doctor reports he did not treat her 
for low back and I have no knowledge of any low back injury that was 
caused and no testimony was submitted in the last trial. 

THE COURT: I did not know whether it was or was not. What 
is the fact? 

MR, COLLINS: Your Honor, after the accident she did have 
trouble with her low back and as I said -- 

THE COURT: Let me interrupt. What are you talking about now? 
I assume there is some medical case I can refer to as the basis for 
the trial. Our Court of Appeals -- is there any place in here where 
you do cover it? Do you know? 

MR. LIPSHULTZ: In the pre-trial statement, plaintiff's claim 
of injuries. 

THE COURT: It does not seem to cover it, sir. 

MR, LIPSHULTZ: This is the doctor's report. It says whiplash 
injury to the cervical muscle -- 

MR. COLLINS: Excuse me. I did have x-rays for the spine and 
lumbar and hip. 

THE COURT: All Iam saying to you, Mr. Collins, with all due 
respect, in the accident of 1960, this being 1967, the pre-trial order 


does not reflect any lumbar injury and I think it would not be appropri- 
ate to admit it at this time. 


225 


MR, COLLINS: I have not tried to. 

THE COURT: All I am saying to you is what I understand the 
facts are here and there has been no claim in the pre-trial order for 
a lumbar condition as opposed to the neck and cervical a) Did you 
want to say something? 

MR, INTRATER: I have been reading and I notice at the oe 
trial she testified on a number of occasions about headaches, shoulders, 
back of head and her back. On a number of occasions she talked about 
her back. 

256 MR, LIPSHULTZ: She kept doing this. The low back ant the 
upper back are two different things. 

THE COURT: There is no claim other than you are taken by 
surprise, and this indicates the cervical spine and neck and head. I 
sustain the objection. | 

MR, COLLINS: What I was going to do is to offer these’ in 
evidence. | 

MR, LIPSHULTZ: I have no objection to that. 

Your Honor, I have not had an opportunity to verify this, but this 
is a statement that was attached to the file with regard to what was 
shown in the first case that was offered and in accordance to what Mr. 
Schlossberg who tried the first case, had. Mr. Collins did submit a 
letter to Mr. Schlossberg with regard to that showing $40. I am trying 
to be fair. I understand that. The only thing we ever es to was the 
cerrical spine. I am not prepared. | 

THE COURT: I try to hold with you unless you want me} to re- 
consider. I said because of the fact this case started in 1960 and it is 
now February 1, 1967, this case has been tried once and the pre-trial 
order does not reflect anything for the lumbar condition, but does 
relate to the neck, shoulder blades and back in relation thereto; there- 


fore, in answer to your question, the lumbar and sacrum belongs out. 


(In open court.) 
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MR. COLLINS: I believe, Your Honor, when we approached the 
pench, I think we were discussing about -- 

THE COURT: Treatments at home, showers, hot water on the 
back and Ben Gay on the shoulder and on the back of the head and also 
an electric pad. 

THE WITNESS: That is right. 

BY MR, COLLINS: 

Q. Now, how often did you use this electric pad? A. On the 
average of three or four times a week. 

Q. And was there any particular time of the -- 

THE COURT: Mr. Collins, I do not mean to interrupt you. It 
might be helpful if you can relate that to a period of time as well as 


how many times a week. 
MR. COLLINS: Yes, Your Honor. 
BY MR, COLLINS: 
Q. When did you start using this electric pad, when in relation 


to your injury? A. I guess I started about a week or so after the 
accident. 

Q. For how long a period of time did you continue to use this 
pad, this electric pad? A. The first couple of years it was quite 
often, maybe two or three times a week for about the first two years 
or so. 

Q. Did you then discontinue it or was there some change in the 

frequency or what was the situation after that? A, I let up 
on the use of it gradually. I still used it, but not as often as it was in 
the past. 

Q. Was there any particular time that you used it, was it day or 
night or when? A. Some mornings I would get up and I would have 
a headache and especially in the evening I would have to use it or put 
Ben Gay on my forehead to get relief, but usually in the evening and 
sometimes in the morning. 

Q. When you applied it, what was the usual, or was there any 
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usual length of time that you kept it on? A. Well, maybe twenty 
minutes or half an hour and maybe I would turn it off and maybe use it 
again in another hour or two. 
Q. Did this bring relief? A. Yes, it gave me some relief. 
Q. Now, you mentioned using Ben Gay. How often did you use 
Ben Gay and when did you start? A. About a week or ten days 
after the accident and two or three times a week I would use Ben Gay. 


Q. Now, were you employed at the time you sustained these 
injuries? A. I was. | 

@. Where were youemployed? A. In the General Accounting 
Office. | 

Q. How long have you been employed there? A. Close to 


twenty years. | 

Q. Will you tell us what type of work you were doing in November, 
the time of the accident? A, I was a travel status clerk and it in- 
volved a whole lot of figures and I had big large sheets, maybe 21 
columns like on one side. They were double sheets you know. The 
book would fold over and you would open it up and you had 21 columns 
or so on the left side and 21 or so on your right side. | 

Q. Did you lose any time from your work as a result of these 
injuries? A. Iwas out for approximately three weeks after the ac- 
cident and then I returned I think it was a few days before Christmas 
But I could not stay actually the eight hours at the office because in the 
afternoon I would have dizziness and a headache and I would have to go 
home. 

MR, LIPSHULTZ: May we approach the bench? 

THE COURT: Yes. 

(At the bench.) 

MR, LIPSHULTZ: Your Honor, Mr. Collins has asked me to 
stipulate to this copy of the loss of earning record. Also these are 
the plaintiff's individual claims with regard to the time that she lost 
from work. Your Honor, I feel that the best evidence of the court would 
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be the people from th2 place where she is employed. However, I also 


understand that these records are destroyed after a period of 
time and they will probably not be available. As far as I am concerned, 
it is unfortunate because I would love to know what her work record 
was prior to November of 1960. What I would agree to, if Mr. Collins 
will accept such a stipulation, is that we have never been supplied 
with any information with regard to what her work record was prior to 
November 14 of 1960; and that if a person from the United States Gen- 
eral Accounting Office or NASA were called in to testify, and if they 
have those records available, that those records would reflect absences 
on the dates so indicated on this sheet and charged off as sick or annual 
leave as so indicated, that, without agreeing that it was or was not 
related to this occurrence. 

THE COURT: Ido not remember, but was this man here? Did he 
testify? 

MR. COLLINS: Last time. 

THE COURT: The answer is yes. Let me say this to you. 

MR, LIPSHULTZ: That is not correct. May I get the record? 

MR, COLLINS: The person was subpoenaed and the records 
were not destroyed. They destroy them I think after three years and 
she testified this washer compilation made from the record before 
they were destroyed and supplied to me and Miss O'Donoghue. 

THE COURT: Just talking about these, I think that she has a 
perfect right to put in her own record. This is another thing. This is 
the official file. 

MR. COLLINS: She testified she had compiled this from the of- 
ficial record. 

MR, LIPSHULTZ: Miss Estes testified this was all she had and 
this was all she was asked for and therefore the other portions were 
not available. 

THE COURT: This is prior to the accident? 

MR, LIPSHULTZ: For that reason I agreed to stipulate in the 
fashion I stated. 
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THE COURT: I might save time. I do not mean to be rude to 
you. Let me say, Mr. Collins, the fact is that this lady, this witness 
came and said that she did not have any records prior to this accident? 

MR. COLLINS: You mean the plaintiff? She said they = been 
destroyed, the answer is yes. 

THE COURT: Therefore, are you in a position to stipulate in 
the interest of what Mr. Lipshultz has that if the witness be called from 
the General Accounting Office that she would testify that there are no 
particular annual leave records anticipatory of this date? They have 
been destroyed, | 

MR, COLLINS: Yes. 

THE COURT: Is that what you want? 

MR, LIPSHULTZ: Therefore, there could be no steseets as to 
her prior work records. 

THE COURT: Ihave lost you. You say that these are the official 
records? 

MR, LIPSHULTZ: Taken from the official records. 

THE COURT: That is right, sir. I understand further that this 
lady was not able to bring anything prior to that date because they had 
been destroyed, and that you are therefore not in a position to testify 
as to what leave, sick or annual, was taken so far as official records 
are concerned? 

MR, COLLINS: That is right. Well, I do not want to quibble 
with Your Honor. That is the last thing in the world I would want to 
happen. Miss Estes testified she made this from the official record. 
This does reflect what was in the record. | 

THE COURT: That is right. But he says had this been done at 
some earlier date that could have been reflected anticipatory of this, 
a period of service when she was working when she may have taken 
sick and annual leave. | 

MR. LIPSHULTZ: That is correct. Here is the problem. This 
is all Mr, Collins asked for, from Novemter 14 through the date that 
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he asked for. He did not ask for prior records, so therefore, those 
were destroyed. I have reason to believe this woman lost as much time 
prior to this accident as she did after the accident, and for that 

reason I am not in a position to agree to this record unless he is 
agreeable to my stipulation or he brings someone down from the office. 

MR. COLLINS: I do not understand what he is asking me to stipu- 
late in addition to that. I do not follow him. I do not understand. 

MR. LIPSHULTZ: Maybe I have not made myself clear. 

THE COURT: What I understand him to say is he wants you to 
agree that there can be no check :nade before this inasmuch as the 
records are destroyed. Therefore, there is no indication for her ab- 
sence, that this woman took more or less sick or annual leave after 
this particular year. 

MR. COLLINS:) I would much rather the Court explain it. 

THE COURT: All right. 

(In open court.) 


THE COURT: Ladies and gentlemen, I think we have a problem. 
I believe a paper exhibit is here which comes from the United States 
General Accounting Office under the date of November 22, 1961. In fact, 
Ihave a copy. There is no question that it is a copy as distinguished 
from the original. This record does reflect certain dates for sick leave 
hours and annual leave hours. It starts on November 14, 1960. There 
is nothing on this anticipatory of November 14. The reason for it was 


I understand it was not asked for and I now understand the rec- 
ords for which that could be gotten from have been destroyed in the 
regular course of business. Therefore, you are not to assume one way 
or the other for the period prior to November 14, 1960, as to what the 
sick leave might have been and what the annual leave might have been. 
We have no official record of that. 

Is that a fair statement, Mr. Collins? 

MR. COLLINS: That is exactly right, Your Honor. 

MR. LIPSHULTZ: With that I have no objection. 


THE COURT: It is received. 
* * * 


Washington, D.C. | 
Thursday, February 2, 1967 
The above-entitled matter came on for further trial before 
HONORABLE RICHMOND B. KEECH, United States District Jace 
and a jury, at 9:45 a.m. 
* * 
Whereupon, 
SIDNEY FOSTER 
was called as a witness and, after being first duly sworn, was examined 
and testified as follows: | 
DIRECT EXAMINATION 
BY MR, INTRATER: | 
Q. Would you please state your name and address? AL Sidney 
Foster, 5316 Wilson Boulevard, Arlington, Virginia. | 
Q. Are you related to Mrs. Frosene Foster? A. She is my 
wife. 


Q. How long have you been married? A. Since 1959. | 
Q. What is your present occupation? A, Iam a real estate 
salesman for Edward R. Carr. 
Q. What are your duties with Carr? A. Tama commercial 


sales property manager and I work very closely with the vice president. 

Q. What are your duties when the vice president is not available? 
A. I take over his duties. 

Q. Mr. Foster, what is the situation with the vice president at 
the moment? 

MR, LIPSHULTZ: Iobject. May we approach the bench? 

(At the bench.) 

MR, LIPSHULTZ: I object on the basis that Mr. Intrater is try- 
ing to develop an excuse for this man, who is a party, not being present 
for his own trial. I do not think that is relevant to the issues as far 
as the wife's injuries or his loss of consortium claim is concerned. He 
was not here during the last trial either. | 
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THE COURT: Let me say this to you, gentlemen: I do not think 
it makes any difference why he was not here. He is here now. If he 
has any’ evidence that is relevant, we will receive it. But I do not think 
we need to pursue this, 

MR. INTRATER: I just want to explain. 

THE COURT: I will let him do that. 

BY MR, INTRATER: 

Q. What has been the situation with the vice president for the 
last three weeks? A. He has been very sick and away from the office. 

Q. Who has been running the office? A. I have. 

Q. Is that why you have not been in court for these last few days 
A. Yes. 

Q. Do you recall the accident in which your wife was involved 
in 1960? A. Yes. 

Q. What was your wife's health with regard to her back speci- 
fically before that accident? A. She was a very healthy person, and 
had no problems at all. 

Q. Did she ever have any difficulty with her back or make com- 
plaint to you about her back before the accident? A. No. 

Q. Do you recall the date of the accident? Do you recall the 
occurrence? A. I do not remember the exact date at this time. 

Q. Do you remember on a certain date she was injured in an 
accident? A. Yes. 

Q. Where were you on that date? A. I was working in Balti- 
more at that time. 

Q. What was the first you heard in any way concerning the ac- 


cident on that date? A. My secretary hada message for me when 
I returned to the office saying that I should — 
THE COURT: Excuse me. You had a message from the Secre- 


tary, sir? 


THE WITNESS: Yes. 
BY MR, INTRATER: 

Q. Did that message actually mention an accident? A. No, 
it did not. | 

Q. Do you recall what basically was the basis of the message? 

MR, LIPSHULTZ: I object. | 

THE COURT: This is hearsay. 

BY MR, INTRATER: 

Q. As a result of that message, did you do anything? A. When 
I finished that day, the message said I should go — 

Q. Do not say what the message said, A. I joined Mre. Foster. 

Q. Where was Mrs. Foster? <A. At Mr. and Mrs. Sperber's 
residence. 
Q. Who was there? A. Mr. Anderson, Mr. Sperber = my 
wife. | 
Q. Was anyone else there? A. No. 
Q. Since the accident, what have you observed to be the physical 
condition of your wife andher back? A. Right after the accident 
there was a continual, a constant pain in her back which incapacitated 
her very severely. This then became after a number 
of years sort of sporadic. It went and came, that sort of thing. In the 
last two years the problem seems to be going back to its original state 
of becoming more constant than it was prior to that period. | 

Q. Would you state, Mr. Foster, how this has affected your re- 

lationship with your wife, husband and wife relationship? 
A. Well, with a constant pain in the back and helping her out of bed 
in the morning sometimes, sleeping with her head on a heating pad and 
continued massages — we have a deep heat massage machine — it has 
affected her nervous system. Besides the pain she generally has this 
of course affects her nervous system and she is irritable. It has 
affected our life together. In fact she is not the same person she was 
prior to the accident. 
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Q. Specifically with regard to sexual relationship, did this 
affect it in any way immediately after the accident? A. Yes, it 
did, 

Q. Was there any time immediately after the accident that rela- 
tionships were completely terminated? A. For quite a while. 


Q. How long was that? A. About a year. 
Q. Since then do you and your wife have a relationship together? 


A. Yes, we do, very far and few between. 

Q. Mr. Foster, you have stated that your wife sleeps with a heat- 
ing pad? A. Yes, it is constantly in the bed. 

Q. Have you observed whether aside from having a heating pad 

there, whether her sleep is in any way disturbed now? 
A. Yes, as a matter of fact when we first married I always admired 
the way she hit the pillow and went to sleep immediately. I was the one 
who could not sleep, and now she is worse thanI am. She has to take 
sleeping pills occasionally to calm her down. It has represented a 
tremendous problem within the home. 

MR. INTRATER: I have no further questions. 

CROSS EXAMINATION 
BY MR, LIPSHULTZ: 

Q. Mr. Foster, you stated following this accident your wife be- 
came a changed person, is that correct? A, Yes. 

Q. You stated, did you not, sir, that she became nervous, could 
not sleep, was depressed, anxious and things of that nature? A. Yes. 

Q. Now, Mr. Foster, was that because of the accident or was that 
because she was going through a change of life? A. Because of the 
accident. 

Q. Did you know that the doctor was treating her for menopause 
and going through the change of life? 

MR, INTRATER: I object. May we approach the bench? 

(At the bench.) 
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THE COURT: What is your objection? 

MR, INTRATER: I object to his cross examining him concern- 
ing something in the doctor's record which he did not question the 
doctor on. Frankly, I have not even seen this. 

THE COURT: Let me suggest this to you: The mere fact this 
man was not here and was not put on — | 

MR. LIPSHULTZ: There was nothing in the woman's testimony 
about nervousness and anxiety and inability to sleep. | 

THE COURT: Whose records are these? 

MR. LIPSHULTZ: Dr. Gates'. 


MR, INTRATER: The only thing he has I assume is he is talk- 
ing about on one paper here he has on July 19, 1966, hysterectomy 
nine years ago, symptoms of change (hot flushes, cold chills, extremely 
depressed, crying.) That is July of 1966. Do you have anything else 
you see in there? No, now I think under those circumstances he should 
make it clear that the doctor indicates in July of 1966 this was the 


case. 
THE COURT: Let me say this to you, Mr. Intrater: As|you know 
he cannot put it all in at one time. You will have full opportunity on 
redirect. I think you may proceed. | 
(In open court.) 
BY MR, LIPSHUL TZ: 

Q. Did you know your wife was being treated for going through 
menopause? 

A. No, sir. 

Q. Now it was following this accident that you stated she became 
nervous and depressed, et cetera, is that correct? A. Yes. 

Q. When was that? A. Specifically when was it — the day the 
accident occurred and from then on. 

Q. From the very day of the accident? A. Yes, er the 
accident — 

THE COURT: I think he answered. He said yes. 
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THE WITNESS: Gave her pain. 
BY MR, LIPSHUBTZ: 

Q. Mr. Foster,| you are talking about her back. What else both- 
eredher? A. At the time of the accident she injured her leg. 

Q. Was there anything specific about her legs? A. No, they 
are very pretty. Specifically about what, the accident? 

Q. Mr. Foster, you are an executive in some firm and certain- 
ly you can understand my question. A. Would you repeat the ques- 
tion? 

Q. Mr. Foster, we were talking about your wife's injury to her 
legs. What were the injuries? A. Ido not know. The medical re- 
port would show it. 

THE COURT: What did you personally observe? 

THE WITNESS: Her leg was bruised. 

BY MR. LIPSHULTZ: 

Q. Which leg? A. I do not remember at this time. 

Q. What else, sir? A. I do not remember that either. 

Q. Was there anything wrong with her insteps? A. Yes, I think 
her shoe was torn off in the impact of the accident. 

Q. What did that have to do with the instep? We are talking about 
injuries. A. What was the injury? I do not know. The medical report 
would show that. 

Q. Now, has this accident in any manner created a deformity 
or anyting in these legs thay you have indicated were so attractive? 

MR, INTRATER: I object, if your Honor please. 

THE COURT: All right, sir. He is the one that suggested they 
were pretty. T 
BY MR. LIPSHULTZ: 


Q. The legs are ected is that what you are saying? 
A. There still might be a bruise, 
Q. You have not seen any? A. I have not seen any. 
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Q. What about anyother portion of her body, sir? Did she ever 

complain of a headache? A. Yes. 

Q. As a consequence of the accident? A. Well, a pain in 
the spine would manifest — | 

THE COURT: Please, all he is asking is if she complained about 
it. 

THE WITNESS: I do not know how this headache would manifest 
itself, from what. 

BY MR, LIPSHULTZ: 

Q. My question was, sir, was the headache she complained of 
from the accident? Did she tell you or is there any way of your.own knowl- 
edge that you know whether or not it was from the accident? | A. When 
she has a headache, it is generally at the same time that her back is 
hurting her. | 

Q. You mean the low back, the middle back or the neck or what? 
A. Iam afraid in our conversation together she says her back hurts. 


I do not specifically ask which part of the back. I assume it is her 
back. If she said it is a headache, I do not x-ray her head. | 

Q. Do you sleep in the same room with your wife? A. In 
the same bed. 


Q. Inthe same bed? A. Yes. 

Q. And you indicated she sleeps on a heating pad? A. That 
is right. 

Q. Can youtell me what portion of the back she puts the heating 
padon? A, It is a large heating pad. It would cover that area too. 

Q. Would it cover the upper area, too? A. No, it would have 
to be moved. 

Q. It is your testimony she puts the heating pad in this area here 
(indicating)? A. Ido not know. The heating pad would be iin the 
back. A person does not remain station. You turn, you move and it 
would reach the top as well as the lower part of the back. A heating 
pad is not a postage stamp, It is quite large. 


238 


THE COURT: I think you understand what he is asking. Where 
is the heating pad applied, not where it slips or slides, where is it 
originally put, if you know? 

THE WITNESS: In the center I would say. 

BY MR, LIPSCHULTZ: 

Q. Now, how long did you know your wife prior to 1959, sir? 
A. About 11 years. 

Q. Were you familiar with her physical condition during that 
period of time? 

A. Yes. 

Q. Did you know her while she was married to Mr. Michael? 
A. I believe so. 

Q. That was during that 1l-year period, was it not? A. Yes. 

Q. Were you going with her when she was hospitalized for the 
hysterectomy nine years ago? A. No. 

Q. Did you know her when she had the hysterectomy? A. Yes. 

Q. Did you visit her at the hospital? A. No. 

Q. How frequently were you seeing her then when she had this 
hysterectomy or during that period of time? A. I can answer this 
better in my own words. During this 11-year period I think we saw 
each other twice. You asked me how long had I known her and I am 
going back to the first time I had met her. 

Q. You saw her twice in ihis 11-year period. That would be 
1957? A. Thereabouts. 


Q. You met herwhén, in 1957? A. During the summer. 
Q. When was the next occasion you saw her during this 1l-year 
period? A. I would say about — Iam making a guess really. 


Q. Do not guess, sir. A, Then I cannot give you an answer un- 
less I do guess. 

THE COURT: Can you approximate it? 

THE WITNESS: Oh five or six years later. 
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THE COURT: You mean 1962 approximately? 
THE WITNESS: 1962 — it might have been 1963, I do not) mow. 
BY MR. LIPSHULTZ: | 

Q. Your wife when you married her was having auteaty in 
breathing, was she not? A. Yes. 

Q. As a consequence of the difficulty in breathing she was Bercen 
encing headaches, was she not? A. Yes. | 

Q. As a consequence of the difficulty in breathing she was de- 
pressed and anxious and nervous, was she not? <A. No. 

Q. She was not. She did have surgery performed on her bs in 
New York City, did she not? A. She did. | 

Q. Did you visit her in New York City? A. At the latter part of 
the operation, yes. 

Q. At that time she had no complaints? A. No complaints: 

Q. And in the two times that you saw her prior to the time of 
your marriage she never complained to you about her back? A. No. 

Q. Now, your wife is presently on medication, is she not? A. Yes. 

Q. Did your wife ever complain to you of having hot flushes and 
cold chills and being extremely depressed and actually crying? A. No. 


Q. Have you ever seen your wife when she was sweating or 
having cold chills or crying? A. No. 


Q. Did your wife ever complain to you about having pressure in 
her bladder very frequently? A. No. 

Q. Did your wife tell you she is presently on medication? 

THE COURT: He said so, sir. 

MR. LIPSHULTZ: She is, I'm sorry. 

THE WITNESS: Yes. 

BY MR. LIPSHULTZ: 

Q. How long has she been taking this medication? A. On and 
off I suppose. I do not really know. I do not keep track of it. | 
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Q. How long? A. I have no idea, 


Q. How many years on and off? A. When you say medication, 


what type of medication? 

Q. What type is she presently taking? A. I do not know. 

Q. The type she is presently taking, that is the type I am in- 
terested in. How long has she been taking that? A. I am afraid you 
have me at a disavantage. I do not know how many times. 

Q. You do not even know what it is for? A. No, I do not know 
what it is for specifically. 

Q. Mr. Foster,\you love your wife, do younot? A. Ido. 

Q. And this is a very important case to your wife, is it not. 

A. It is. 

Q. And you knew this trial started on Monday, did you not? 
A. I did, 

Q. Was it more important for you to take care of your boss' 
business since Monday, sir? 

MR, INTRATER: I object. 

THE COURT: You explained why he was not here. He may answer. 

THE WITNESS: Was it more — 

BY MR, LIPSHULTZ: 

Q. Was it more important to you to take care of your business 
than your wife? 

THE COURT: I sustain the objection to more important. 

MR. INTRATER: May we approach the bench, Your Honor? 

THE COURT: Yes. 

(At the bench.) 

MR, INTRATER: If Your Honor please, Mr. Foster specifically 
asked whether he should come to the trial and I told him he should not. 
I told him it was not necessary and I think if he is going to question him 
on it, I think Mr. Foster should be allowed to explain he did not come 


on my advice. 
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THE COURT: I do not know why you are going back into it to 
be honest with you. | 

MR, LIPSHULTZ: I will drop it. 

(In open court.) 

BY MR, LIPSHULTZ: 

Q. Mr. Foster, are you aware of whether your wife has had any 
other injuries at all during the course of your marriage? 

A. Iam not aware of any, no. 

Q. You are not aware of any. This Mr. and Mrs. Sperber that 
you referred to, what was his first name? A. Arthur. | 
Q. Arthur Sperber. What was his wife's name at that time? 

A. Ido not know. a 

Q. In fact he was not married, washe? A. I thought he was, 
or if he was not married it was momentarily that he was going to be. 

Q. When you went to Mr. Sperber's residence that evening to pick 
up your wife, the fact of the matter is the only person present there was 
Mr. Sperber at that time? A. No, Mr. Sperber and Mrs. Sperber 
were there. 

Q. You are still friendly with Mr, and Mrs. Sperber, are you not? 
A. Yes. 

Q. And they still live in Washington? A. Yes. | 

Q. Now, you indicated the only medication that you do know she 
was taking was sleeping pills? A. Yes. 

Q. Who prescribed those? A. Her present doctor. | 

Q. What is her present doctor's name? A. I know she is 
going to Dr. Herzmark and Dr. Gates. | 

Q. Have you ever seen Dr. Gates? A. Yes. 

Q. Have you ever discussed your wife's condition with Dr. Gates? 
A. Yes. | 

Q. Recently? A. No. | 

Q. Have you ever discussed your wife's condition with Dr. 
Herzmark? A. Yes. | 
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Q. In fact you were friendly with Dr. Herzmark? A. Friendly 
on a patient-doctor type of relationship, not friendly socially. 
Q. Is it not a fact Dr. Herzmark has done you personal favors, 


sir? A. No, sir. 

MR, INTRATER: I think if counsel is making an accusation he 
should bring in some proof. 

MR. LIPSHULTZ: I have the proof right in this file. 

MR. INTRATER: I would like to see that. 

MR, LIPSHULTZ? May we mark this for identification? 


(The document referred to was marked Defen- 
dant's Exhibit No. 4 for identification.) 


BY MR, LIPSHULTZ: 

Q. I ask you to look at Defendant Exhibit No. 4 as marked for 
identification, which was just removed from the file of Dr. Maurice 
Herzmark, and I ask you to read that. A. I have. 

Q. Do you know the person that he refers to in this letter? 

A. Yes. 

Q. That is your stepson? A. That is right. 

Q. And that says your stepson — 

MR. INTRATER: I object. I think he should read the letter, 
not interpret it. t 

THE COURT: Do you want to offer it? It will speak for itself. 

MR, LIPSHULTZ: I would like to offer it in my case if I may. 

BY MR. LIPSHULTZ: 
Q. How does it refer, if it does refer, to your stepson? 
MR, INTRATER: I object. I think he should read the letter. 
THE COURT: I sustain the objection. You will have a chance 
to put it in your case. 
BY MR, LIPSHULTZ: 
Q. Would you read the first sentence of the letter. 
THE COURT: He can read it to himself. Read it to yourself, 


Mr. Witness. 


THE WITNESS: Thank you. 

BY MR, LIPSHULTZ: | 

Q. That refers to Louis Michaels, and that is your stepson? 

A. Yes. | 

Q. Now, I ask you again, sir, are you and your family friends 
of Dr. Herzmark? A. No. | 

MR, LIPSHULTZ: Your Honor, maybe I just better let him read 
the letter to the jury. 

THE COURT: You certainly may. 

THE WITNESS: This is to John Parks, Dean of the Medical 
School, George Washington University, Washington, D.C. 

"Dear Mr. Parks, my good friend, Mr. Louis Nick Michaels, has 
made application for the George Washington Medical School. t wish 
to recommend him to you as a young man who has the call and interest 
in becoming a physician, In my opinion he has all the attributes which 
would make him very desirable for admission to the medical school, 
and if my endorsement of his qualifications could be of help to you in 
accepting him, I could recommend him unequivocally. Very truly 
yours, Dr. Herzmark." 

BY MR, LIPSHULTZ: 

Q. Now, Mr. Foster, you testified with regard to the semal 
relations between yourself and your wife and indicated that they were 
nonexistent for a period of a year or over a year, is that correct? 

A. That is correct. | 

Q. And that was immediately following the accident? A Yes. 

Q. Mr. Foster, if I were to tell you, sir, that when your wife 
took the witness stand she testified that this period was only three 


or four weeks and then it was back to normal, would that help refresh 


your recollection? A. Iam afraid not. 
Q. Your wife's testimony is not correct? 


THE COURT: I sustain the objection to that. Ladies and 
gentlemen, you decide! what is right and what is wrong. You are the 
sole judges of the credibility of the witnesses. 

BY MR, LIPSHULTZ: 

Q. Now, immediately following the accident was there any change 
in your household with regard to help in the household, or did you do the 
work? A. We had a lady that was available that came in for a 
period of a couple of months. 

Q. And she did not come in before that? A. No. 

Q. Who paid this lady, you or your wife? A. Either one of 
us, I do not remember. 

Q. Do you recall ever paying her? A. Yes. 

. Did you pay her by cash or check? A. By cash. 
. Did you make any deductions? A. No, it was not necessary. 
. What was the amount of the pay? A. It was nota pay. It 


. Adayor month? A. A week, yes. 

. Plus what? A. Plus room and board. 

. This lady started with you I take it then as of the date of the 
accident? A. Ido not remember exactly. It was soon after, if not 
the same day. 

Q. Was it when your wife started working? A. When she 
started working. : 

Q. Did your wife start working following this accident? A. No. 

Q. She didnot? A. No. 

Q. Your wife testified — 

THE COURT: He is not responsible for what his wife says 
or testifies. 

BY MR, LIPSHULTZ: 

Q. What type of work are you doinginBaltimore? A, Financial 
consultant. 

Q. By financial consultant would you tell me what you mean? 
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A. Usually where people have to remortgage their home, needed ad- 
vice. | 
Q. Helping people square away their bills and things of that 
nature? A, Yes. 
REDIRECT EXAMINATION 
BY MR, INTRATER: 
Q. Do you recall when your wife went to work for J. H. Marshall 
Associates ? 
MR, LIPSHULTZ: I object. 
THE COURT: Do you know? 
THE WITNESS: Not specifically. 
BY MR, INTRATER: | 
Q. Did she go to work for J. H. Marshall Associates? | A. Yes, 
she did. 
Q. Do you recall when your wife was divorced from Mr. Michaels? 
A. I do not know that either. | 
Q. If I were to tell you 1952, would that refresh your recollection? 
THE COURT: Do you know or not, sir? | 
THE WITNESS: I do not know the exact date, sir. | 
* * * * |» 
MARY T. O'DONOGHUE 
was recalled as a witness, and having previously been duly sworn, re- 


sumed the stand and testified further, as follows: 
DIRECT EXAMINATION (Resumed.) 
MR. COLLINS: At the time we recessed yesterday, we had just 
admitted into evidence the 1960 leave record of Miss O'Donoghue. That 
is the letter. Now, may I have these marked for identification? 


(The documents referred to were marked as 
Plaintiff (O'Donoghue) Exhibit Nos. 6 and 7 
for identification.) 


BY MR. COLLINS: | 
Q. Now, Miss O'Donoghue, I show you Exhibit No. 6 marked for 
identification and ask you if you can tell us what that is? A. This is 
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my leave card when I used leave for the year of 1961. 

Q. Who was that kept by? A. Me. 

Q. When was that made? A. AsI took the leave I marked 
in each place, the proper place, the numbers of hours and so forth I 
took. 

Q. NowI show you Plaintiff Exhibit No. 7 for identification and 
askyou what that is? A. That is the same as Exhibit 6, my leave 
record, 

Q. For what year? A. 1962. 

MR. COLLINS: I offer these into evidence. 

THE COURT: I understand there is no objection to these. 

MR, LIPSHULTZ: I have no objection. 

THE COURT: They are received. 


| (Plaintiff (O'Donoghue) Exhibit Nos. 6 and 7 
were received in evidence.) 


BY MR, COLLINS: 

Q. Now, Miss O'Donoghue, have you gone through these records 
and compiled the time! which you lost from your employment which you 
attribute to these injuries which you sustained on November 11, 1960? 
A. Yes, I have. 


Q. Will you tell us what we have here, referring to Exhibit 5, 
tell us how many hours you lost in 1960? A. 138 hours. 
Q. What was your hourly rate at that time? A. $2.65 an hour, 
Q. How much does that come to in dollars and cents? 
A. $365.70. 


Q. Now, for 1961, how many hours did you lose — was there any 
change in your rate in the year 1960? A. No, there was no change in 
the rate of pay. 


Q. Would you look at that again and see? I am sorry, 1961. 
A. Yes, there was a change, 


247 


Q. What was the change? A. July 9. 
Q. What was the rate change? A. It went from $2.65 to $2.73. 
Q. How much time did you lose from the beginning of the aes to 
July 9? A. 117 hours. 
Q. How much is that at $2.65 an hour? A. $310.50. 
Q. Now, from July 9, to the end of the year, did you lose anymore 
time? A. Yes. | 
. How many hours? A, Seventy hours. 
At the rate of how much? 
. $2.73. | 
. How much does that come to in dollars and cents? ‘A. $119.10. 
. What is the total amount lost for the year 1961? A, $501.15. 
. Now, did you lose any time in 1962 which you attribute to these 


injuries? A. Yes. 
Q. What was your rate of pay during the year 1962? A. $2.73 


per hour. 

Q. How many hoursdidyoulose? A. 127 hours. 

Q. How much is that in dollars and cents? A. $346.71. 

Q. Now, for the total of the year 1960, 1961 and 1962, how much did 
you lose inthe total amount that you claim you lost? A. The grand 
total was $1,213.56. | 

Q. Thank you. 

Now, Miss O'Donoghue, I believe you testified senterdan that when 
you returned to work you had some difficulty with the type of Wess you did? 
A. That is correct, 

Q. Would you tell us whether or not you experienced any dif- 
ficulty in producing the work as you had before you had these injuries? 

A. Yes, I did. | 

Q. Will you tell us what the difficulty was that you experienced? 
A. There were certain deadlines to be met and I was unable to meet 
those deadlines because of taking so much time to go to the doctors or 


to go home to lay down or take treatment. | 
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Q. Did you tell us whether or not this created any particular 
problem for you in your employment? A. After a certain number 
of months my supervisor got kind of provoked at the time I was taking 
off and she was kind of disagreeable with me. 

Q. Will you tell us what, if any, affect this had on you? 

A, It disturbed me and there was tension. My headaches increased 
on account of that tension. 

Q. I believe you also testified yesterday that you did get another 
change of employment. Can you tell us when that change of employment 
took place? A. November of 1962, 

Q. Where did you go when you changed your job? A. I trans- 
ferred from the United States General Accounting Office to NASA. 

Q. What type of work did you do there? 

A. I was procurement clerk. 

Q. What type of work? A. It was contract control status. 

Q. What were you dealing with? A. It was entirely different 
work from what I was doing for the General Accounting Office. 

Q. Were you able toe perform that job? A. Yes, I was. 

Q. Did you see any other doctor other than Dr. Coleman for any 


condition of which you complained following this accident? A. Yes, 
I did. 
Q. What doctor did yousee? A. I saw a Specialist and x-ray 


doctor. 

Q. The x-ray of course was only for taking x-rays. What is the 
name of the specialist? A, Dr. Michael J. Kennedy. 

Q. For what conditian did you see Dr. Kennedy? A. My eyes 
were bothering me. Every#ning was blurry. I was like dizzy and I 
felt like this accident had chused this blurriness and dizziness. 

Q. When you went to Dr. Kennedy, did he prescribe something for 
you? A. Yes, he did. i 

Q. What did he prescribe? 

A. He gave me a change of glasses. 

3 


| 
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Q. Isee. A. It was a prescription for a change of glasses. 

Q. So there was nothing really organically wrong with your 
eyes? A. I had about four changes of glasses within a period of a 
year or fourteen or fifteen months. | 

MR. LIPSHULTZ: May we approach the bench, Your Honor? 

THE COURT: Yes. 

(At the bench.) 

MR, LIPSHULTZ: It is my understanding that there is no claim 
being made for any eye condition related to the accident. 

THE COURT: Will you tell the jury that. 

MR, COLLINS: That is what I tried to bring out, | 

(In open court.) | 

MR, COLLINS: Ladies and gentlemen of the jury, I want to state 
there is no claim made here that there was any injury to the eyes following 
the accident. This was an examination which was made because of what 
she had testified. We do not claim there was any injury. | 

BY MR, COLLINS: 

Q. Miss O'Donoghue, do weather conditions have any noticeable 
affect on your condition since the injuries? A, Yes. 

Q. Will you tell us just what weather conditions do affect you? 
A. The change of weather and the dampness and especially in'the mom- 
ing or evening, the humidity and so forth. I feel very much discomfort 
up here in this area, the back of my head and shoulders and back. 

Q. Now, had you before these injuries were sustained worked in 
an air conditioned building? A. Yes, I did. | 

Q. Did this air conditioning bother you? A, Are you talking 
of before? | 

Q. Before. A. Before the accident it did not. 

Q. Now, will you tell us whether you noticed when you returned 
to work, whether you noticed any change afterwards? A. Yes, I did. 

Q. Will you tell us what that was? A. Well, I noticed that 


air conditioning would affect my shoulder, I always had towear a 


sweater and keep warm. 
* * 


DR. FRANCIS T. COLEMAN 
was called as a witness and, after being first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR, COLLINS: 

Q. Would you please state your name? A. Dr. Francis T. 
Coleman. 

Q. Where do you live? A, Sixteenth Street, Northwest. 

Q. What is your occupation? A, Iam a physician. 


Q. Doctor, where did: you get your education? A, I received 


my M.D. at Georgetown University here in Washington in 1934. 

MR. LIPSHULTZ: Your Honor, we could save some time if we 
could just have indicated what the doctor's specialty is. 

THE WITNESS: I am a general practitioner in medicine and 
surgery. 

THE COURT: Is that stipulated? 

MR, LIPSHULTZ: I Will stipulate it, 

BY MR, COLLINS: 

Q. Doctor, do you know the plaintiff, Mary O'Donoghue? 
A. Yes. 

Q. Has she been a patient of yours? A. She has, 

Q. For how long? A. I believe since around 1958. 


Q. Doctor, will you tell us what you have treated her for since 
you have know her? A. Well, I believe that first I treated her for a gall 
bladder. 

MR, L}PSHULTZ: Your Honor, could we have the dates? 

THE COURT: Do you have that date, Doctor? 

THE WITNESS: | Yes, I have it. May I use my records? 

THE COURT: Certainly, you use your record, Doctor. 

THE WITNESS: That was on September 27, 1958. 

BY MR, COLLINS: 

Q. That was for what you just said, gall bladder? A. Yes, 

she complained of peptic gas discomfort, 
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Q. Following that, what else did you treat her for? Did you treat 
her for that? A. Yes. As a matter of fact, in 1959, these symptoms 
recurred, in January of 1959. She had the same complaint with more 
severity and she was advised to be hospitalized, i 

Q. Was that condition taken care of? A, Yes. 

Q. What else have you treated her for? | 

MR, LIPSHULTZ: You are talking about prior to the accident, 

MR. COLLINS: I am starting from the beginning. | 

THE COURT: All right, do it chronologically. 

THE WITNESS: Well, I treated her for what we call borderline 
blood pressure, in other words, there were times when she came to me 
suffering headaches and I treated her for mild hypertension or high 
blood pressure. | 

THE COURT: When was that? 

THE WITNESS: That was 1960. 

BY MR. COLLINS: 

Q. What month? A, In July. 

Q. What was the next thing that you treated her for, Doctor? 

A. Well, I saw her in August of 1960 and she just complained of fatigue 
and tiredness and I treated her for that. 


Q. When did you next see her, Doctor? A. I saw her again 
according to my notes on the 21st of October, 1960. She was still com- 
plaining of being tired and we changed her medicine and I believe she 
felt better. The next time I saw her after that was at her home on the 
11th of November, 1960. ! 

Q. Do you recall what the occasion was that you saw her that 
day? A. She called me and said she was in an automobile accident 
early that afternoon and did not feel that she could come to the office 
and asked me if I would go over to her home and see her, which I did, 


Q. Will you tell us, Doctor, whether you got a history, further 
history, when you got there other than what you have told us? | 
A. Yes, she told me that she was sitting inher car andher car was struck 
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from the rear and it was quite a jolt that caused her car I believe to 
lurch forward and strike another car. She said that she momentarily 
was stunned and of course shaken up and nervous. She went on home 
where she complained of a headache and discomfort in the back of her 
neck and then along her right shoulder and of course she was all 
emotionally upset and nervous and that is about it. 

Q. Did you examine her at that time? A. Yes, I did. 

Q. Will you tell us what youfound? A, Well, she had a tighten- 
ing or spasm of the right sterno cleido-mastoid muscle. That is a 
long name for a group of muscles that extends from the back of the 
head down to the shoulder and to the collarbone. 

Q. Would you point out generally the area where that is on your- 
self? A. Yes, it comes down here. The muscle is attached to the 
pase of the skull and comes down and stands out and is attached to the 
clavicle and the shoulder girdle. 

Q. In what area, Doctor, did you find this spasm? 

A. In the right area, down through here. 

Q. It had been that muscle you just mentioned? A. Yes. 

Q. Did you make any diagnosis at that time as to what her 
injuries were? A. I would say she suffered a severe cervical sprain, 
the muscles of the cervical vertebrae. Sometimes it is referred to as 
a whiplash injury. Nevertheless, it is a cervical and severe sprain. 

Q. And the cervical spine, what part of the back is that? 

A. That is in the neck area, 

Q. Would you point it out? A. It is right here. 

Q. Doctor, did you prescribe anything for her at that time? 

A. Yes, I did. I prescribed something for her pain and nerves and 
something to relax the muscle strain. 

Q. When you sawher, Doctor, were you able to form an opinion 
as to whether she was in any pain? A. Well, she was obviously in 
pain. She could hardly raige her neck off the bed. In examing her, 


while she had limitation of, motion, rotary motion this way and also a 
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forward and hyperextensive motion in the back of the neck. She also 
complained as I said of her right shoulder. | 

Q. Had you finished, Doctor, saying that you prescribed for 
her? A, I said I prescribed something for her pain and nerves 
and something to relieve this muscle spasm. 

Q. Is that all you did prescribe at thattime? A. I believe 
so. This was a house call and I do nothave specific notes, but I am 
sure that is just about it. I may have given her something to help her 
nerves at night. I have a few capsules in my bag. I may have given 
her something to help her rest at night or also call ina prescxiption 
for her at the drug store of her choice. 

Q. Now, Doctor, did you see her again after that? A. Yes, I 
saw her in my office. | 

Q. Could you tell us about when it was that you saw ue 
A. Yes, it was on the 15th of November, 1960. 

Q. What, if anything, did you do for her at that time? A. Well, 
I advised her to have x-rays of her cervicalspine and right shoulder, 
especially the cervical spine. I did recommend that she have x rays of 


her cervical spine, and of her neck. | 


Q. Do you know if such x-rays were taken? A, Yes, yes, they 


were, 


Q. Did you take those or did somebody else take them?) A. No, 
I referred to a radiologist, Dr. Alfred A. Den. | 
Q. Did you get the x-ray reports from Dr. Den? A. Yes, I 


did get a report. Excuse me. I made an error, because I must have 
seen her before the 16th of November, because I — or at least this 
x-ray was taken on the 14th of November. | 

Q. I see. So then that would indicate that you had seen her be- 
fore? A. I may have told her from the house and given her the 
name when I saw her at home and had her have them taken and then 


come in my office. That is probably the way it was. | 
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Q. Doctor, did you receive an x-ray report from Dr. Den? 
A. Yes, I did. 

Q. What did that report indicate? A. Well, the report states 
lateral and oblique — ithat means sideways and sort of slantways views of 
the cervical — the interpretation is there was no abnormality of the bone 
joints or soft tissues. 

Q. Doctor, what was your purpose in having this x-ray taken 
specifically? A. Well, the thing I was most concerned of and would 
be of the cervical injuries is to determine whether or not there was 


any fracture of the cervical vertebrae or any compression or narrowing 


of the cervical, of the spaces between each vertebra, which might in- 
dicate a slipped disc in that area. 

Q. Doctcr, would an x-ray show anything that might be wrong 
in the neck? A. No. 

Q. What would'an x-ray show? A. An x-ray is the study of 
shadows, in other words, the x-ray will only reveal — 

MR, LIPSHULTZ: May we approach the bench, Your Honor? 

THE COURT: Yes. 

(At the bench.) 

THE COURT: He said he was not a radiologist. 

MR, COLLINS: Not a radiologist but — 

THE COURT: . ‘All I am saying is what he said to you. You better 
find out what experience he has had. I would urge you to do this. But 
he has specifically said he was not a radiologist. You can ask him. 

MR, COLLINS: May I make this point: I do not mean to question 
you, Your Honor. Certainly I think the doctor or lawyer knows — 

THE COURT: That is what I am saying to you. The only thing 
this record shows is he is not a radiologist. 

MR, LIPSHULTZ: I think, Your Honor, he said he was not 
qualified to read x-rays. 

THE COURT: Mr. Collins, Iam with you. The Court of Appeals 

says the general practitioner has a right to express an opinion. 
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You have the right. But you have to show some training or something 
‘and then it will be a question of probitive value. | 
MR, LIPSHULTZ: I was wondering if this would be a good stop- 
ping off place for a break? | 
THE COURT: Finish what you are doing and we can recess for 
ten minutes. 
MR, INTRATER: Your Honor,the last time I opened my fnouth up 
here I was saying I did not think things were fair. Your Honor knows 
I am sure that I was speaking in the heat of the moment. I want the 
record to show that at no time have I felt or do I feel that Your Honor 
is conducting this trial in anything but a fair manner, If I created a 
shadow of anything different, I want it erased. 
(In open court.) | 
BY MR, COLLINS: | 
Q. Dr. Coleman, how many years have you been in the practice 
of medicine? A. Well, I graduated from medical school in 1934. I 
spent three years over in Baltimore. 
Q. Have you since 1934 been in the practice of medicine? 
A. Yes, I have been a doctor of medicine. | 
Q. I believe you also indicated that you are a surgeon? | 
A. Yes. | 
Q. Doctor, have you ever had occasion to study or look at x- rays 
and read them and interpret them and so forth? ! 
MR, LIPSHULTZ: I ebject. 
THE COURT: Let him say if he has had occasion. Let me ask 
you in the course of your training in school, medical school, were you 


taught radiology? 

THE WITNESS: Yes. 

THE COURT: Did that embrace reading of x-rays? 

THE WITNESS: That is all it does embrace. There is nothing about 
the technique of photography. In other words, we look at a film. 


THE COURT: You read the films? 


THE WITNESS: I do. 

THE COURT: Have you done it for many years? 

THE WITNESS: Oh, yes. 

MR. LIPSHULTZ: I withdraw my objection in light of the doctor's 
last statement. 

THE COURT: The Court will recess for ten minutes. 

(A short recess was taken.) 

THE COURT: Let us proceed. 

BY MR, COLLINS: 

Q. I think I asked you one question which has not been answered, 
and I will repeat it. Is there anything that might be wrong with the neck 
that would not show up in an x-ray? A. Many things. 

Q. Will you tell us, Doctor, first of all what does show up in the 
x-ray? A. The bones. 

Q. Would you tell us, Doctor, some of the things that are in a neck 
that would not be indicated by the x-ray? A. Well, the muscles will 
not show up. Neither will the facia, That is a covering over the muscles, 
the ligaments or tendons. 

Q. Now, what functionin the neck do the ligaments perform? 

A. The ligaments are attached from the muscles to the bones and in 
that way through nervous impluse is the only way you are able to move 
your neck or any other joint. 

Q. How about the tendons? A. Tendons are attached to the 
muscles, sort of extensions of the muscles attached to the bones. 

Q. Doctor, what happens to the motion of the neck when there is 
a whiplash type of impact? A. Well, I do not like to dwell on that 
expression, "whiplash". It means a severe cervical sprain of the muscles 
in the rear of the neck, and of course when you get a sudden thrusting 


forward of the neck and a sudden thusting back of the head on the back, 


these ligaments and muscles are stretched just like you take a rubber 
band and stretch it. Of course when they are stretched like that all muscles 
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and tendons are supplied by nerves and these nerve endings too are 
stretched; and when the injury is severe, why the muscles and|some 
of the muscle fibers and muscles can be torn, partially torn or com- 
pletely torn. 

Q. Are you aware of any way to determine whether these muscles 
or ligaments are torn or the extent of the injury to them? A, Yes, 
I can tell by the limitation of motion of that area which we are talking 
about, specifically of the cervical spine. You can tell There is always 
a limitation of motion, rotary and forward and sideways and backward 
movement of the head on the vertical spine. Also as I say, when a 
muscle goes into a spasm or contracts, you can palpate it. That is, 
you can feel it with your fingers. | 

Q. Doctor, what happens medically if a muscle is over extended? 

MR, LIPSHULTZ: Your Honor, may we approach the bench? 

THE COURT: Yes. 

(At the bench.) 

MR. LIPSHULTZ: I do not believe, Your Honor, that the doctor 
has said that that is the situation in this case. | 

THE COURT: Let me interrupt. You have got this man stating 
that pulling of a forward and backward motion — can you ask him 
what effect that has on the muscles? | 

MR. LIPSHULTZ: He is talking about torn ligaments. 

THE COURT: All right. 

(In open court.) 
BY MR, COLLINS: | 

Q. What affect does the forward and backward motion which you 
described a few moments ago have on these muscles? | 

MR, LIPSHULTZ: May I suggest in relation to Mrs. O'Donoghue. 

BY MR. COLLINS: | 

Q. In relation to Mrs. O'Donoghue. A. It causes a stretching of 
these muscles. | 

Q. Now, considering her age and so forth, do these muscles come 
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back as readily as elastic? A. No, they do not. 

Q. Well, do you have an opinion as to whether she did have a 
stretching of the muscles in this particular case? A. I am sure she 
had. ‘ 

Q. Doctor, what happens if the muscles are stretched beyond 
their capacity? Do they come back normally? 

MR, LIPSHULTZ: I object, Your Honor. 

THE COURT: I do not now what you mean by that, sir. 

BY MR, COLLINS: 

Q. What happens if the muscles are overextended? 

MR, LIPSHULTZ: Your Honor, I do not think that is the testi- 

mony. That is my problem. 

THE COURT: What follows from the stretching of the muscles? 

THE WITNESS: It takes a little while. It does depend on the 
severity of this stretching. But when the muscle is strained or a liga- 
ment is strained it just will not revert back to normal right away. It 
takes time to heal and therefore it takes more time for proper motion to 
come back, It is like the same thing in an ankle. If you turn your ankle 


and then: put your weight on it the ligaments are stretched and you get 


swelling there and so forth and it will be some time before you can move 
your foot up and down this way. 
BY MR. COLLINS: 

Q. Following this type of accident, Doctor, would you say that 
there is usually or always a complete recovery? 

MR, LIPSHULTZ; I object. 

THE COURT: I sustain the objection. 

Do you have an opinion as to what occurred as a result of this 
accident in the history of the examination as to the plaintiff, Mrs. 
O'Donoghue? 

THE WITNESS: Yes, she had a cervical sprain. In most cases 
these things resolve themselves after a period of several months. As 
I have in my notes here the number of visits coming back and forth, it 
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just did not work out in her case. In other words, it became chronic, 
BY MR. COLLINS: ! 

Q. Can you tell us, Doctor, how many times you saw Mrs. 
O'Donoghue between the date of the accident and the end of the year 
1960? A. Nine times. | 

Q. Now, Doctor, will you tell us where you saw her on those 
occasions? A, At my office. 

Q. Will you tell us what you did for her on those nine visits? 

A, Well, she received physiotherapy in the form of microthermy which 
is akin to diathermy or deep heat treatment. 

Q. Did you do anything else, Doctor? A. Of course she was 
continued on her medications for pain and also the muscle relaxants 
and something for her nervous tension because she did become expressly 
emotionally upset following this accident. She was a nervous person 


before it ever happened. She was much worse after the accident as 


regards her emotions. 

Q. Doctor, by the end of 1960 will you tell us whether or not there 
was any marked change in her condition? A. Well, there was slight 
improvement. | 

Q. Did you see her in1961? A. Yes, I did. 

Q. Will you tell us what treatment or course of treatment you 
had her under? | 

A. The course of treatment was continued with this microthermy 
or diathermy and medication taken internally. I also gave her’ periodic 
injections of vitamin 12, which in some of these injuries seems to be 
helpful. It helps the nerves involved in these muscles and so forth. 

Q. Will you tell us whether or not your records indicate whether 
she ever received any injections? | 

THE COURT: He said she did. 

BY MR, COLLINS: 

Q. Doctor, what were her chief complaints during the year 1961? 

A. Well her chief complaint I would say were pain in her posterior or 
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the back of her neck and heatlache and pain in her right shoulder and 
emotional tension. 

Q. Doctor, do you have an opinion as to whether these symptoms 
were related to this accident, to the injuries which she sustained on 
November 11, 1960? A. Yes. The pain in her neck and radiating 
down to her shoulder and soforth was strictly concerned with this 
accident, That was the result of it. 

Q. How about the emotional condition? A, As I said before 
Miss O'Donoghue is a rather emotional person. But this was aggregated 
without doubt by this accident and of course this continuous pain and 
discomfort affects the generhl being. 

Q. Doctor, do you know how many times you saw her in 1961? 
A. Sixty-two times. | 

MR. LIPSHULTZ: Ros r Honor, may we approach the bench? 

THE COURT: Yes. ‘! 

(At the bench:) 

MR. LIPSHULTZ: Your Honor, I do not mean to keep claiming 
surprise. Unfortunately I am surprised, Miss O'Donoghue testified 
she did not have any problems at all before the accident. She did not 
have any nervous trouble and now the doctor said she did and this was 
definitely aggravated. Therg¢ is no claim for aggravating of a previous 
condition, 


THE COURT: I saw something in here about emotional situation. 


MR, LIPSHULTZ: But not aggravation of a pre-existing con- 
dition. 

THE COURT: It does{not say aggravated. I think I will permit 
that to stand in light of the pretrial order. 

MR, LIPSHULTZ: I understand you are allowing to claim an 
aggravation of a pre-existing nervous condition? 

THE COURT: Yes. 
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MR, LIPSHULTZ: I take exception. Actually, Your Honor, it is 
not in specifically. In other words, when anybody has an accident, if 
they are the type that gets nervous, in other words, it is a general result 
of this kind of accident. | 

THE COURT: That is not what we are talking about. There is 
a claim here of nervousness absent any particular relation of it, namely, 
whether it is an aggregation. I think under the circumstances I will 
permit it. 

(In open court.) 
BY MR, COLLINS: 

Q. Doctor, what was her condition at the end of 1962? ' A, She 
still complained of pain in the back of her neck and radiating down to 
her right shoulder. | 

Q. Up through end of 1962 had you made any radical change in 
the type of treatment which you had prescribed? A. No radical 
change, no. | 

Q. Did you see her in 1963? A. Yes, sir. 

Q. Will you tell us, Doctor, how many times you saw her? 

A. Fifteen times. 

Q. Will you tell us what her complaints were in 1963? | A. The 
same complaints. 

MR, LIPSHULTZ: What were they? 

THE WITNESS: Pain in the back of her neck radiating to her 
right shoulder and nervousness. 

BY MR, COLLINS: | 

Q. Doctor, did Miss O'Donoghue ever complain about her eyes? 

THE COURT: I understand there is no claim for eyes. 

MR. COLLINS: Actually, Your Honor, I was only offering this as 


to her trip to Dr. Kennedy for an examination only. I am not going to go 
beyond that, | 

THE COURT: Do you need to do that? In other words, you wanted 
to say he referred her to Dr. Kennedy? 


THE WITNESS: I did. 
MR, COLLINS: That is, the only thing. 
BY MR. COLLINS: 

Q. Doctor, was there a change in her condition at the end of 
1963? <A. Well, I would say she was slightly improved, very slightly 
improved as far as the neck and shoulder symptoms were concerned. 
But they were intermittent. One day she would feel good and the next 
day she would not feel) good, iThese things are always aggravated by 
other circumstances, weathe? and so forth, dampness. 

Q. Doctor, while she Was up through 1963, will you tell us whether 
or not youhad discontinued th¢ medicines which you had theretofore pre- 

scribed for her? A. # may have changed them a little bit, but 
on the whole I would say they’were continued. 

Q. Have you seenher, Doctor, since 1963? A. Yes. 

Q. Have you seen her for anything relating to this condition of 


which she complained? A. ‘Yes, she still complains and does to this 
4 
day. 
Q. Doctor, have you séen her any time with the past year with 


complaints referable to thes¢ injuries from this accident? A. Yes. 
She was in this month, not thjs month, but January. This is February. 
I believe she was in on the 14th of January, 1967. 

Q. Doctor, what was the amount of your bill for professional 
services? A. The last bill I rendered was $625. This was back in 
May, May 14, 1964. ; 

Q. And you did not have any later bill than that? A. Well, no. 
I have seen Miss O'Donoghue at other times since 1963 or 1964 for 
various complaints along with the old complaints, cold and various 
things. i 

THE COURT: In other; words, are you saying by that, Doctor, 
you are not making any charge for this accident after the 1964 date? 
The doctor said he rendered a bill as of May 14, 1964. He has seen 

her on occasions since then in connection with other matters, but 
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he is not making any charge for that which related to the accident, 

THE WITNESS: That is right. 

MR, COLLINS: That is all, 

MR, LIPSHULTZ: Your Honor, may we approach the bench? 

THE COURT: Yes. 

(At the bench.) 

MR. LIPSHULTZ: Your Honor, before I commence my inter- 
rogation, I have two witnesses outside with some records I am going 
to utilize. I may have to put these witnesses on the stand, They are 
just bearing records. Is there any objection to their being seated in 
the court room? 

THE COURT: What records? 

MR, LIPSHULTZ: Her employment record and personnel record, 

THE COURT: Do you want to examine the doctor in connection with 
them? Do you want to let him step down? 

MR, LIPSHULTZ: I do not want to put my case on, Your Honor. 


THE COURT: You are asking me to do this as a courtesy to the 


doctor? 

MR, LIPSHULTZ: And to hold the witnesses so I can verity 
these witnesses afterwards. 

THE COURT: You want to bring in the records and naxe the 
witnesses remain. Do you have objection? 

MR, COLLINS: No. 

(In open court.) 

THE COURT: Mr. McDonald andMr. Layman have some records. 
Let us mark them. 

MR, LIPSHULTZ: These are Defendant's Exhibits nae Your 
Honor. 


(The document referred to was marked Defen- 
dant's Exhibit No. 5 for identification.) 


MR, LIPSHULTZ: That is the Civil Service record. 
THE COURT: Pertaining to Miss O'Donoghue. 


(The Hocument referred to was marked Defen- 
dant's Exhibit No. 6 for identification.) 


MR. LIPSHULTZ: These records came from NASA and I believe 
they are just employment regords. 

THE COURT: They ee been marked Defendant Exhibit 5 and 
6 for identification. + 

Before you proceed, I ynderstand there is no objection to the 
two gentlemen remaining in Ji court room. 

CR . EXAMINATION 
BY MR. LIPSHULYZ: 
Q. Doctor, in the year 1960, I believe you testified that you treated 


Miss O'Donoghue in A t of 1960 and October of 1960 for con- 
ditions unrelated to this occurrence? A. I believe that is true, yes. 

Q. Doctor, is it not likewise true that in addition to the con- 
dition that we have indicateq here of nervousness and I believe you said 


high blood pressure, fatigue,and tiredness, in addition to those you 
likewise were treating her for a chronic type of back ailment? A. A 
lower back ailment, yes. 

Q. That was prior tothis accident, was it not, Doctor? 

A. Well, yes. I want to get'this straight. She complains of some pains 
in her leg. ; 

Q. That was prior to; November 14 when you first saw her, was it 
not Doctor? <A. Yes. 

Q. The fact of the matter is, Doctor, she is presently retired from 
her government job because of all of the time she lost and inability to 
work because of her back condition which has caused an atrophy in one 
of her legs, is that not true? A. I do not see what that has to do with 
the cervical spine injury. ° 

THE COURT: Do you know whether she has been retired for the 
lower back atrophy? 

THE WITNESS: I do not know what the causes of her retirement 
were. I know she is retired. 
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MR, LIPSHULTZ: Would you liketo see her statement? | 
THE WITNESS: Yes, I would, please. | 
BY MR, LIPSHULTZ: 

Q. Doctor, is this your signature here? A. Yes. 

Q. This is your address? A. Yes. 

Q. This date is 12-21-65? A. Yes. 

Q. Now, this is your statement here? A. Yes. 

@. Would youcare to read that? A, Patient has typical findings 
of a degenerated disc around level of L-5. 

Q. That is around the level of the back here (indicating)? A. Yes. 

Q. Proceed. A. But some symptoms referred to right thigh 
and leg. See x-ray report of Providence Hospital, May 10, 1965. 

Q. When did you first start treating her for this condition? 
A. Ihave on there 1960. | 

Q. What is the history, Doctor? A. Sciatic type pain, right 
thigh and leg. | 

Q. Would you refer to your reports and tell me where in your 
reports you make any mention of this condition? | 

THE COURT: By this condition you mean what, sir? 

MR, LIPSHULTZ: The sciatic pain. 

THE WITNESS: Any of my reports? 

BY MR, LIPSHULTZ: 

Q. Any of your reports or notes, sir. A. Yes, I have an x-ray 
report here, not the last one, but this was in 1961. | 

Q. October of 1961? A. Yes, October 10. | 

Q. What did that report state? A. Antero-posterior lateral and 
oblique views of the lumbar vertebrae, sacrum and pelvis with a spot 
lateral view of this lumbo-sacral join shows osteopfytesot vertebral 
bodies and some flattening of the normal lordotic curve which is pro- 
bably due to muscle spasm. The intervertebral spaces appear to be 
well maintained. The osteotorosis present is consistent with the 
patient's age. There are no other abnormalities. The antero-posterior 
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— that means from the front to back. Lateral, that means side. 
Oblique means flatways. The sacrum is the small bone below the 
lumbar spine, the bottom of the spine and pelvis. 

Q. So when they are talking about osteofytes, they mean little 
growths that are consistent with a woman of the age of Miss O'Donoghue 
at that time? A. That is right. 

Q. These are not related to any injury or trauma? A. No. 

Q. Doctor, again would you refer to your records and see if 
you have a written note of anything with regards to the treatment or 
complaint with relation to this injury to the low back or condition in the 
low back? A. Iam'sure I treated her or I would not have had an 


x-ray taken of her back. ; 


Q. Would you look at your notes, Doctor? 

THE COURT: Is there anything you can point out to help the 
doctor? 

MR. LIPSHULTZ: I do not think there is anything in the notes. 

THE WITNESS:| In May of 1961 I saw the patient when she com- 
plained of a lump in the right groin. While raking the yard she had 
tingling in both legs. 

BY MR, LIPSHULTZ: 
Q. This is May of 1961, Doctor? A. Yes. 
Q. The groin is where? A. In the crease between the top of the 
_ leg and the leg. 

Q. And that is in the front? A. It is not that high up. It is in 
the crotch. : 

Q. Now I am talking fbout the back, Doctor. A. All right. On 
September of 1961 I saw the patient at my office. The complaint was 
backache radiating down beth legs. 

Q. That was when? A. That ws the eighth of September, 1961. 

Q. What else, Doctor? A. If you wish to know, on October 

“9.1961, backache, sacro-iliac radiating down to the hip and right calf. 
X-ray of lumbar and sacral spine. 
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Q. What is the date of that? A. October 1961. 

Q. The other one before that was what date, Doctor? Septem- 
ber what? A. September 8, 15, 22. | 

Q. Did you also see her when she complained in November 1961, 
the 8th, 9th, in that area? A. Yes, I saw her on November 7th, 9th, 14. 

Q. Doctor, did you see her before the 12th around the 11th or 
12th of November? A. I saw her on the first of November, the ‘7th, 
the 9th, the 14th, 

Q. All right. Twenty-first of November or in that area? 

A. The 20th of November. 

Q. Now, let us stop there fora moment. This was a degenerative 
disc disease. This is something that happens to an individual/or some 
of us as we grow older? <A. A degenerative condition, yes. : 

Q. You labeled this in the report to the Civil Service Commission 
that you signed as a degenerative disc disease, something that occurred 


in the normal course of events as we are growing older? A, As we 
all grow older we all get osteotorosis of our spines. | 

Q. Some of us unfortunately, as Miss O'Donoghue, develop a de- 
generative disc disease? A. That is not altogether true. aes but 
it is not too common, 


Q. Doctor, there is no relationship to this disc disease and the 
trauma she sustained in November of 1960? A. No, I would not say 
so. | 

Q. That is alll am trying to say. A. That is right. 

Q. In fact, this was supported by the doctor you referred her to 
recently? <A. Yes. | 

Q. That was another orthopedic surgeon in the District of Colum- 
bia and his name is Paul J. O'Donnell? A. Yes. 

Q. With regard to the x-rays that Dr. Den took of the back in 
October —- A. October — | 

Q. Of 1961. <A. I would presume so, yes. 
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Q. You indicated that those x-rays showed muscle spasm? 


A, The x-rays did not show muscle spasm. 


Q. Or the straightening the spine conducive to muscle spasm? 
A. Yes, in October 1961. 

Q. That shows a condition in the back that is painful, does it 
not? A, Yes, at the time it is, yes. 

Q. For that you ordered her a narcotic? A. Probably. 

Q. You have a record of it? A. What do you mean a narcotic? 

Q. Something that you cannot get refilled, a drug that is used — 
do you have a record? A. No, I do not have a record of the pre- 
cription, What I might try to clarify, Mr. Attorney, is that all drug 

that are not refillable or not available without prescription are 
not narcotics. As I recall I do not recall giving Miss O'Donoghue nar- 
cotics or opium derivatives. 

‘Q. Ihave a record from the file that on 11-8-61 she obtained a 
precription which was a narcotic. Those records are only kept for 
a short period of time because of the fact they are narcotics and be- 
cause I understand they are turned in. So we could not say what type 
of narcotic it was. It was something that was a refillable narcotic. 

A. It was probably containing codine. But if that contained any opium 
derivative or morphine or phemerol, it could not be refilled, even by 
an order over the telephone. 

Q. That is correct. Now, Doctor, this narcotic that you gave 
her, you gave her on 2 basis so she could refill it on two occasions. 
A. No, no, no, sir. Even codine we do not put down refills. If the 
patient requested refills and the druggist calls, then I do not have to 
write out another prescription. 

Q. Doctor, let us assume that you prescribed a narcotic which 
Miss O'Donoghue had filled on November 8, 1961, at a cost of $1.85. 

I do not know the nature of the narcotic except it was narcotic. That 
is Prescription No, 227203. A. Those numbers would not mean 
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anything to me. | 
Q. 11-8-61 is the date she had it filled? A. Yes. I have it 


here. 
That prescription was given to her on the seventh of November, 
1961, when I made a house call. A prescription for emperin com- 
pound with one grain of codine. 
Q. How many pills? A. I do not know how many. I did not put 
down how many I prescribed. I could call that into the drug store without 
having to write out a prescription. It is not too often I order emperin 
number four. I may order a half a grain and I would say I did not 
probably order more than 12 or 16 tablets. 
Q. Lasting for one day? A. The directions would be one for 
pain and to repeat in three or four hours as needed. 
Q. That would last about three days. If I were to tell you she 
had it refilled on the 9th, the next day — A. I may have only ordered 
a few for her. I seldom order emperin compound four. I may have 
ordered four. 
Q. Then she had it refilled for twelve? A. It was only ten tablets. 
That could be understood. She probably ran out. She was going to have 
some for reserve in case the pain got worse. 
Q. Do you have a notation between November 14 and November 
12 and November 21 of change in the type of narcotic that you gave to 
her? A. Well, I believe that she was on a muscle relaxant, which 
also contained codine in the amount of a quarter of a grain. 
Q. Was that tandearil? A. Tandearil. No, that is nota 
narcotic, Soma compound — | 
Q. She was not on soma, A. I was giving soma on the 9th of 
October, 1961, according to my notes. That is when she had the x-ray 
of her lumbo-sacral spine. 
Q. Was she on any other muscle relaxants at that time, Doctor, 
that you know of? Was she oneqanil? A. Yes. Yes. I prescribed 
eqanil for her, yes. That is not a muscle relaxant. It has some muscle 
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relaxant, but it is usually given as a tranquilizer. 

Q. Norflex? <A. Norflex is a muscle relaxant. 

Q. You also prescribed liberium on occasion? A. It is used 
more as a tranquilizer. 

Q. But it has a relaxing effect on muscles? A. You can relax 
nervous tension and such, , 


Q. Doctor, the narcotics that you ordered on these occasions, 


these were for the pain in the leg which you indicated, was that correct? 
A. At what time? 

Q. In November of 1961, Doctor, you indicated that you had a note 

there she was having pain down her leg? A. That is right. 

Q. That is from the degenerative disc, is that correct? A. Yes. 
I prescribed those drugs for the pain in her leg, that is right. 

Q. Doctor. letius get back then now to this x-ray that was taken 
in October and that showed muscle spasm in the back area, October 
1961, which because of the straightening of the spine it showed muscle 
spasm? A. It showed flattening ofa normal curve. If you look at an 
x-ray there is a slight flattening. It is due to some sort of muscle 
spasm, which is attached to the bone and may be associated to a slipped 
disc. 

Q. This x-ray indicated that it was probably due to muscle spasm 
which is again connected to the low back condition? A. Well, that 
was the x-ray man's interpretation of it, yes. 

Q. Doctor, is it not true that one of the things that you can see 
in an x-ray is a straightening of some sort or another of the normal 
curvature of normal portions of the spine? A. That is of the bone. 
You have seven cervical vertebrae. 

Q. And 12 thorasic, and your thorasic is fairly straight but your 
cervical, like your lumbar-2 areas are slightly curved, is that not correct? 
A. Yes. 

Q. So the x-ray of the back taken in October showed a straighten- 
ing, showed something in the low back area? A. That is correct. 
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Q. And the x-ray taken on the 14th of November, 1960, showed 
nothing with regard to a straightening of any type or form, is that not 
correct? A. Well, now, I might qualify that just a little bit. That 
is correct according to the x-ray report in one sentence here. 

Q. Doctor, that is a wholly negative report, is it not, with no 
straightening, no narrowing of any of the area of the cervical disc and 
nothing that would show any abnormality with regard to the soft tissue, 
is that not true? A. I would like to qualify that. 

THE COURT: Doctor, does the x-ray report cite that? | 

THE WITNESS: The report recites that. 

THE COURT: If you want to explain that, you may. : 

MR. LIPSHULTZ: I would like to know if he interprets the x-ray 
himself? Prior to that he said he did not see it, Your Honor. | 

THE WITNESS: This is an x-ray report from the radiologist, 

Dr. Den. Now, the thing I thought I should in light of what I have testified 
bring out is this abnormality of the bone joints or soft tissue, and I would 
like to explain there is no abnormality of soft tissues as far as the x-ray 
interpretation is concerned. 

THE COURT: This is common usage of the term in your pro- 
fession? | 

THE WITNESS: In other words, if you take a picture of some- 
body's neck and they have a large carbuncle that is sticking out round 
here, the x-ray may show the shadow of the skin. The x-ray man 
would put inhis report that there is considerable swelling in the posterior 
surface of the neck. Or in an x-ray of the ankle to determine whether 
or not a person has a fractured ankle, the x-ray report may very fre- 


quently be worded that there is no apparent evidence of recent fracture. 
However, there is considerable soft tissue swelling about the ankle 
joint you see. So that unless there is something definite of external 
nature, external surrounding the limits of the soft tissue, there is 
nothing within the soft tissue that shows up unless it would be a needle 
or something like that of course. 


BY MR, LIPSHULTZ: 

Q. Doctor, the second x-ray that was taken in October, that 
likewise in the area of the lumbar spine, that has soft tissues, does it 
not, ligaments and muscles of the soft tissues? You have that in the 
area of the cervical spine? A. Yes. 

Q. In that report in October, does it indicate that there is nothing 
wrong in the area of the soft tissues in October of 19612? A. That 
is an x-ray of the — 

Q. Lumbar spine. A. It does not mean soft tissue. 

Q. It mentioned spasm, Doctor. Read that portion. A. Spot 
lateral view of the lumbo-sacral joint shows small osteopfytes (ot) 
vertebral bodies ani some flattening of the normal lordotic curve 
which is probably d:ie to muscle spasm. 

Q. When you have muscle spasm in the area of the back, you 
have a constriction of the muscles and ligaments and they are a por- 


tion of this area. Now, if you have spasm, you have a tightening of 


those muscles, is that correct? A. Yes. 

Q. So when you have a tightenting of these muscles, it causes 
the back to straighten up? A. It pulls the back. 

Q. So there would be something that would show in this soft 


tissue because the doctor in the first instance saw no spasm? 
A. This could be a congenital case. In other words, a person 


could be born like that. 

Q. With muscle spasm? A. With a deformed back. 

Q. Maybe my questions arenotclear. You indicated on your 
direct testimony that you have well, the old saying that the hip bone is 
connected to the back bone or whatever it is and that is the way I think. 
Now, the muscles are connected to the bones. The ligaments are like- 
wise connected to the| bones, ani those bones are the lumbar spine? 

A. Yes. 

Q. That is in a sense what we call soft tissue, is that correct, 
Doctor, or part of the soft tissue is the whole thing, but this is part of 
the softtissue? A. Getting to our point here, part is not revealed by x-rays. 
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Q. I understand that, but that is part of the soft tissue? | 
A. We do not usually refer to it as that. Soft tissue is the subcutaneous 
fat and so forth. | 

@. The muscles that Ihave just discussed with you, when they 
contract and cause a straightening of the spine, when you interpret an 
x-ray, Doctor, you would not be able to say you had a straightening of 
the spine when you say indicative of muscle spasm. You could not take 


one stop further and say there was nothing wrong with the soft tissue be- 
cause it would be inconsistent to have muscle spasm and nothing 
wrong with the soft tissue, is that not true? A. No. 

THE COURT: I think we will recess at this time. | 

(Whereupon, at 12:30 p.m., a recess was taken until 1:45 p.m., 
the same day.) | 
AFTERNOON SESSION 
THE COURT: You may proceed, gentlemen. 
Whereupon, 
DR, FRANCIS T. COLEMAN 
the witness on the stand at time of recess resumed the ston! and 
testified further as follows: 
CROSS EXAMINATION (Resumed). 
BY MR, LIPSHULTZ: 

Q. Doctor, you treated Miss O'Donoghue, did you not, tor a bur- 
sitis condition toher arm. A. Yes, I believe I did. 

Q. Do you have a record, Doctor, of when that was, the 5 very 
first time? A. If you copld refresh my recollection, I have it in my 
notes I am sure. 

THE COURT. Do you know the date? Can you refer to it? 

MR, LIPSHULTZ: I might have it here, Your Honor. 

THE WITNESS: Yes, I treated her in March of 1961. 

BY MR, LIPSHULTZ: 

Q. Now, Doctor, that was the right arm, was itnot? A. The 

left elbow. She had bursitis with accumulation of fluid there, of which 


I withdrew the fluid out. 
Q. You likewise treated her for a fall, did you not, Doctor? 
A. Yes, I did, I believe. 
Q. In December of 1962 or 1963? A. December of 1962. 
THE COURT: I believe counsel said three. 
BY MR, LIPSHULTZ: 
Q. Either 162 or 163, Doctor. A. If you have it in your notes 
I could find it quicker. 
MR, COLLINS: I think it was testified yesterday December of 63. 
BY MR. LIPSHULTZ: 
Q. 30 December, 1963, Doctor. A. It was December 30, 1963. 
I saw her at home. 
Q. What was she complaining about at that time? A. Pain in 
the left lower rib cage. 
Q. Do you recall giving testimony in the last trial in June of 
1965? <A. I was at the last trial. 
Q. Doctor, you were asked a question about how many times 
she had seen you in the various years, referring to page 287 and page 


288 of the transcript, and you answered, "I would say offhand a couple 


of times a week probably. I am sorry, if[hadknown, # would have broken 
this down. I have roughly 62 times in the year 1961." 

Then, Doctor, you answered a question as follows: 

"Well, she was coming by. She did have one time I believe 
in 1961 where she came in and she had a slight fall on the ice down 
on her driveaway and struck her elbow. That was in, yes '61, I be- 
lieve. She fell on the ice and she struck her elbow, right elbow and in 
a day or so it became filled with fluid and it was typical bursitis much 
the same as water on the knee and I drew the fluid out two or three times 
which is a small procedure." 

Do you recall the right elbow as being the elbow that she injured? 
A. What date was that? 

Q. Doctor, all you said here was that one time in '61 she came 
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in and had a slight fall on the ice down her driveway and struck her 
elbow. | 

THE COURT: You do not refer to any specific date? | 

MR, LIPSHULTZ: I just had that here, Your Honor. I ae 
read it as I have it. 

THE COURT: But the doctor was trying to get you to ortent him. 
I thought that one you read before was '63. 

MR, LIPSHULTZ: I asked him for both of them. I asked him 

about '61 first and then '63, I have not reached the '63 portion of the 

transcript. : 

THE WITNESS: We are back in '61 then? 

THE COURT: Let meget it straight. I understand that doctor 
did refer to December 30, 1963, to the fall in her home and she had a 
pain in her left rib cage. | 

MR, LIPSHULTZ: This was the question I asked him prior to 
that, | 
THE COURT: Anyway it is 1961 you are interested in? | 
MR, LIPSHULTZ: Yes, Your Honor. | 
THE WITNESS: What part of 1961? 
MR, LIPSHULTZ: I would be happy to show you the transcript. 
THE COURT: Do you happen to know, Mr. Collins? 
THE WITNESS: Here it is, January of 1961. My notes state 
the patient had a fall and landed on left elbow. We lacerated it and then 
it returned and we did that several times, as a matter of fact, as late 
as the 10th of March, 1961, Fluid recurrent left elbow, laceration, 
and again on the 20th of March, 1961. 

BY MR, LIPSHULTZ: 

Q. Doctor, did you prescribe any medication for her at) that time? 
A. Yes, That was when I prescribed that norflex, and I probably also 
prescribed something for discomfort, although this type of athe, es- 
pecially fluid is not painful. 
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Q. That was in January that she first injured it? A. Yes. 

Q. Did you prescribe doriden for that? A. Not for that in- 
jury. That is a sedative, a night time nonbarbituate sleeping pill. 

Q. At that time she was in to see you for this bursitis for 
the left elbow? A. That is right. 

Q. Did you then prescribe this sleeping aid for her? 
A. I do not have it in my notes. She may have had that before and the 
druggist refilled it. I)cannot be specific about that. I do not have it 


in my notes definitely. . 

Q. On March 10 and 20, Doctor, she saw you for the very same 
thing? <A. Yes. ; 

Q. That was in'1961? A. Yes. She saw me again on the 29th 
of March for the same thing. . 

Q. Doctor, you also referred to the ribs? A. Yes. 

Q. Now, was that the right or the left rib, Doctor? A. What 


did I tell you before? I think I said the left rib cage, did I not? 

THE COURT: Left lower. 

THE WITNESS: | That means the left lower side of your rib 
cage, chest, 

BY MR. LIPSHULTZ; 

Q. That was on the 30th of December, 1963 your note reflects, 
is that correct? A. If I gave youthat date, it is correct. 

Q. And you recall again the last trial when Mr. Collins asked 
you a question on page 239, du your records indicate anything in Decem- 
ber of 1963 about a fall? "A. December of 1963? 

"Q. Yes, sir. "A. Ihave it here. The 30th of December 1963. 
I made a house visit to see the patient. She complained of pain in her 
right lower ribs and being a house call I did not make too much of a 
note, but I do not recall, I do have a note here that I strapped her 
ribs or chest with an Ace bandage." 

Q. Do you recall making that statement? A. I do not recall 
making that statement. If I said it, and it's in the record, I must have 


said it. 

Q. This was December of 1963, December 30, Doctor. 
A. I gave that to you a few minutes ago. 

Q. You indicate left on your record? A. Now as I say this 
was a house call and my notes when I made them may have been the : 
next day in my office. | 

Pain left lower rib — Ace bandage applied, ordered some] | medica= 
tion for it. 

Q. What kind of medication? A. A drug called — with 
codine. | 

Q. That is for headaches and tensions? A. The plain fiornal, 
but added codine is for discomfort, especially if a little nervous ten- 
sion is involved. As I said right along, Miss O'Donoghue is inclined to 
have a nervous tension problem and when you fall and break your ribs 


and are having difficulty breathing without pain and coughing, that is 
probably why I ordered fiornal with codine. 
Q. Doctor, you indicated that she had an injury to her right 


shoulder, did you not, as a consequence of the accident? A. Yes. 
Q. You also indicated that she had a cervical sprain? | A. Yes. 
Q. You also indicated that she was a very nervous individual? 

A. Yes. | 

Q. Is that correct? A. Yes, sir. | 

Q. Now, Doctor, does your record indicate whether or not in 
late 1960 prior to this accident or early 1961 that you began prescrib- 
ing premerin for Miss O'Donoghue? | 

A. Iam sure I did. 

Q. This medication is used to alleviate some of the discomfort, 
nervous tension and things of that nature, when a person is going 
through a change of life? A. That is one of its uses, yes. | 

Q. You were treating her, were you not, for menopause? 

A. Yes, I believe I was. | 
Q. In addition to premarin you were giving her liberium? 


A. Probably, yes. 

Q. And that likewise was for the menopause? A. Thatisa 
mild tranquilizer. 

Q. Is it not a fact that most people in the medical profession 
treating menopause give a combination of premarin and liberium and 
in fact on today's market there is a new medication combining the 
two? A. Yes, you are right. 

Q. The prescription for premarin and liberium were not in any 
way related to this accident of November 11, 1960? A. Well, I 
would say they were sort of intertwined. If a person is on one thing 
and they go on to taking the same drug plus something else — I am not 
saying the menopause’ symptoms were caused by the accident. 

Q. Were you prescribing premarin for the condition she sustained 
in the accident? A. I previously prescribed that and the prescriptions 

were being refilled, 

Q. Now, Doctor, you had likewise treated her, had you not, for 
headaches as a result of her high blood pressure in 1960? A. Yes. 

Q. You had also prescribed for the headaches that she had along 
with the high blood pressure in 1960, is that correct, Doctor? You 
gave her a prescription at that time? A. What time in 1960 prior to 
the accident? 

Q. Doctor, can you recall what that was? A. What was? 

Q. The prescription that you gave her prior to the accident. 

THE COURT: For the headache? 

MR. LIPSHULTZ: For the headaches, yes, Your Honor. 

BY MR, LIPSHUL'TZ: 

Q. Would it help you, Doctor, if I mentioned antivert? A. Yes, 
that is all right, i 

Q. Is that what you gave her? A. That was one of the drugs 
in the course of the years I prescribed for her, yes. 

Q. You also, Doctor, even as far back as 1957 and I understand 


your records do not go back brat far— A. No. 
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Q. But I have a record here of deximal as far back as 1957? 
A. Yes. | 
Q. Thatis an amphetamine? A. Yes. 
Q. That is used for emotional and mental stress and things of 
that nature? A. No, I was not giving it for that. 
Q. It is used for that? A. Not primarily. I will save you some 
time, if you wish. Instead of looking that up in the physicians reference 
book, I gave the drug for one of its purposes, one of its indications, 
namely, appetite depressant. 
Q. For overweight and control of appetite? A. Yes. 
Q. Doctor, I will agree that is one of the uses. A. It is pro- 


bably the most common usage. 
Q. Doctor, it is also used for mental and emotional distressive 
states? A. Inever used if for that purpose. 
Q. Would youcareto check? A. That is not necessary, 
Q. If I were to tell you this book states itis used— A, Itis 
one of its uses. It is one of its indicated purposes, but not — 
Q. It is an accepted drug for treatment in addition to overweight, 
emotional distress and depressive state and things of that nature? 
A. That is the claim of the manufacturer. But we do not use drugs just 
because the manufacturer claims these things. There are many other 
drugs on the market very, very much more éffective for depression 
than deximal. As a matter of fact, deximal is a combination of amo- 
barbital and extroanphetamine sulfate. In a depressed person the use 
of a barbiturate is to my way of thinking contraindicated. 
Q. I did not ask you te agree with me. All I asked was if you 
were familiar with the book? A. Yes, Iam, 
Q. Then I asked you, Doctor, whether or not you would disagree 
in that if I told you that the book stated that it is used for those purposes? 
A. Well, it is one of the purposes. It is not the main indication for the 
drug. Many drugs have different effects. 
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Q. If I could get you to just think for a moment, Doctor, you 
recall testifying in the last trial, do younot? A. Yes,Iwas here. 

Q. Doctor, is it not so that in the last trial you did not in 
the course of either your direct examination or the cross examination 
or the redirect examination ever state in any fashion that this woman 
had a prior nervous conditign that was aggravated by the accident of 
November 11 of 1960? A.§ Well, if I did not state it, itmay not have been 
asked of me. The question may not have been asked. 

Q. Doctor, I refer you to page 278 of the transcript. 

"Q. Now, do you know the Plaintiff, Mary O'Donoghue? "A, 
Yes, I do. 

"Q. And has she been a patient of yours? A. Yes, she has been 
a patient of mine since, I believe, 1958. 

"Q. And will you tell us, Doctor, for what — anything in particular 
that you treated her for since you have knownher? A. Well, I believe 
in 1959 I treated her for — I hospitalized her for gall bladder disease 
and I have seen her several times for minor complaints such as res- 
piratory infections, colds and such. That is about as serious as it 
has been until this auto accident that she had in November, Armistice 
Day of 1960." 

Does that refresh your recollection? A. No, I do not remember 


what I said. Iam sure if it is in the record, it is correct. But as I 


say, I do not think I was questioned about certain things. If I was, and 
they asked me if I prescribed premarin in 1959 or 1960, it would be 
very evident the reason I was precribing it was for symptoms of the 
menopause of which you have related to me. 

Q. You prepared a report that was submitted to Mr. Collins 
which is dated January 28, 1961. Do you have a copy of that, sir? 
A. Yes. 

Q. And you prepared a supplemental report dated August 11 of 
1961, is that correct, Doctor? A. Just a moment, August 11 in 
1961, yes. 
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Q. Now, Doctor, when you examined a patient and when you pre- 


pare a report you call the shots exactly the way you see them, is 
that not true? <A. Absolutely. 

Q. Now, Doctor, will you look at these two reports and tell me 
where in either of these two reports you have indicated that this woman 
had any history whatsoever of prior nervous anxiety state or tension. 
or depressed state or anything at all which you now in your direct 
testimony say was aggravated by the accident of November 11 of 1960? 
A. Well now, Mr. Attorney, this calls for a report on a specific 
accident. It is not my prerogrative to go into the past history of a 
patient with an attorney when I have only had the written authorization 
from the patient as it states right here, January 19, 1961. I hereby 
authorize and request you to furnish my attorney, Dennis Collins, with 
any information you have concerning my injury sustained on November 
11, 1960. Now, it would be a breach of ethics and privileged communica- 
tion to elaborate on this patient. 

Q. You have testified in the court on written reports cae you, 
have younot? A. Forattorneys, yes. | 

Q. Not for attorneys, but for the individuals you treat as your 
patients? <A. Yes. | 

Q. Iam sure that you remember the American Medical Asso- 
ciation? 

THE COURT: Please come to the bench, gentlemen. 

(At the bench.) 

THE COURT: Mr. Lipshultz, with all due respect to you, I 
have been most patient. Do not let us run this thing into the ground. 
We are getting into absurdities now with all due respect to you. 

MR, LIPSHULTZ: This gentleman has been on the witness 
stand. He knows what the privilege is. He has not answered my 
question. 

THE COURT: I am going to hold he answered it.. He explained 
to you in his opinion this is an aggravation of it. He said to you before 
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the reason he did not give it gs he did not think he was asked for it. 
I do not know how you can get anything more. You tell me if you can. 

MR, LIPSHULTZ: Your Honor, this is my problem. He does 
say in his report nervous anxiety tension severe. But he does not 

mention aggravation. 

THE COURT: I know that. We have gone into it and you have that 
spread all over the record from Ato Z. Is there any challenge that 
is on the record? 

MR, COLLINS: Your Lonor, I might say I do not want — 

THE COURT: I'am not asking you what you do not want. It is on 
the record and I do not think that we are going to repeat it from now until 
Doomsday. If you have something new, you are entitled to it. But do 
not repeat it. 

MR. LIPSHULTZ: I have a lot of things. 

THE COURT: Iam not cutting you off from anything else. 

(In open court.) 
BY MR, LIPSHULTZ: 

Q. In your report on January 28, you have adiagnosis, do you not? 
It is divided into two parts. A. Yes. 

Q. Now, I believe you stated in your direct testimony that that 
was a whiplash injury to the cervical muscles, soft tissue, involving 
the right sterno cleido-mastoid muscle. A. I said too the patient had 
a severe cervical sprain. 


Q. Iam talking about what your report says. Your report does 


not say cervical sprain. A. Well, it says whiplash injury to the 
cervical which involves the right sterno cleido-mastoid muscle; Number 
two, nervous anxiety tension severe. 

Q. Also, Doctor, this report dated January 28, 1961, you have 
a conclusion on there, do younot? A. Yes. 

Q. Would you read the last sentence — Doctor, read the full 
conclusion. I think that would be fair. A. "This patient suffered 
a severe whiplash injury of the neck and cervical structures, as mentioned 
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| 
above. She also has become intensely fearful and nervous. She was 


unable to drive her car for approximately two weeks. The patient was ; 
seen by me every other day for a period of three weeks and weekly 
thereafter until the present time. The neck injuries have greatly 
subsided. The patient lost considerable time from work and as of now 
still must remain at home occasionally because of nervous tension; but 
I feel that this will gradually subside and I do not feel there will be 
any permanent residuals." 

Q. You were also treating her for this low back sciatic Ee in 
the leg? A. That is right, if that was incorporated in that period 
of time. | 

Q. You then wrote a report dated Amgust 11, 1961. Do: you have 

a copy of that? A. Yes. | 

Q. In that report dated August 11, 1961, you state, "I believe 
that the organic aspect of the injuries sustained in November, 1960, is 
well subsided, but that functional aspect due to nervous tension anda 
harassing situation at work is principally responsible for the present 
complaint." 

Q. Did you make that statement, Doctor? A. I sure did. 

Q. Now, you also make a statement in that report, do you not, 
as follows: | 

"I do believe the patient's working conditions, especially in her 
immediate office, have aggravated much of this nervous tension and 
have caused the headaches to persist for so tong a time." A, Is 
that what you just read? 

Q. No, I read the second sentence there, Doctor. A. a yes, 
that is right. 

Q. Doctor, do you have any note in your record there that in 
May I believe of 1961 Miss O'Donoghue served on jury duty in this 
court room? A. No, I would not have that in my notes, I do not 
believe. 
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Q. Check and see if you have such a note where she said she did 
serve on jury duty in 1961. 

THE COURT: Do you have it? He does not recall it, sir. 

THE WITNESS: What date was that, May, 1961? 

MR. LIPSHULTZ. She said she served and felt much better 
when serving. 

THE COURT: You may point it out, if youcan. 

THE WITNESS: May of 1961 — I do not have it. That is, I 
cannot find it in the month of May, 1961. 

MR: LIPSHULTZ: We can drop that for the moment. I cannot 
seem to locate it. 

BY MR, LIPSHULTZ: 

Q. Doctor, did you prescribe a medication called nagua for her? 
A Yes. 

Q. That is for reduction of blood pressure? A. Yes, and it is 
also diuretic. 

. Doctor, that was in August of 1961? A. It might have been. 
. Or inthatgeneral area? A. If you have it there — 

. I just have a date when it was filled. A. Yes. 

. But it was a refill from a prior prescription in July, 1960? 

. Yes. 

Q. That medication is not related, is it, to the injury that she sus- 
tained on November 11, 1960, is it? A. Probably not per se, except- 
ing that of course her blood pressure was under control with that drug 
and it is possible of course witr pain and emotional upheaval and 
nervous tension that her blood pressure is going to go up and maybe 
she required it for a longer period because of the accident. 

Q. When you prescribed that, that is when she was having the 
problem with her pain in the leg, is that not true? A. Beside that 


she had elevated blood pressure. 


Q. I understand that you said in your opinion — now correct 
me if Iam wrong — you related it back to the accident of November, 
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1960? A. No, no. I would not say that I gave her that then, She 


had been on that before I believe. 


Q. Doctor, isopto-frin eye drops -- you did not prescribe that? 
A. No. | 
Q. Now, Doctor, prior to this accident of November 11, 1960, 
you did have her on a sleeping medication, did you not? A. | What 
was it, if you have the numbers there? | 
@. Youhad her on tuynal? | A. More than likely, probably. 
Q. That was in 1959, Doctor, was itnot? A. If youhave it 
there. | 

Q. Ican give you the date if you care to check the records. 
A. No, Ido not dispute you. | 

Q. Itis Febrmry 17, 1959. A. If you have it ona list of the 
prescriptions that were signed or authorized by me, I will accept that. 

Q. Can you tell me what the purpose was for giving it to her at 
that time? A. I gave it to her as a sedative to help her to sleep. 

Q. That was because she was having difficulty with her nerves 
caused by her work? A. This was when? | 

Q. 1959, Doctor. A. Ido not know whether it was caused 
by her work or other things. I cannot recall it. | 

Q. Do you have a record of a visit on February 17, 1959 in your 
record, Doctor? | 

THE COURT: Does it show what itis? Do you have it, sir? 

MR. LIPSCHULTZ: I have the prescription date. 

THE WITNESS: Yes, I gave it, wrote a prescription on the 17th 

of February, 1959. 

BY MR. LIPSHULTZ: 

Q. What was her complaint at thattime? A. Well, she was 
nervous and tired easily and she just felt all in and she was not sleeping. 

Q. Doctor, she continued on some sort of sedation, medication, I 
do not know what you term that type of medication, but it is a sleeping 
pill? A. It is a night time sedative. | 
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Q. She continued on sedatives, did she not? A. Off and onI 
believe she did, yes. 

Q. Doctor, she continued constantly, did she not, having 
basically the same emotional complaint that she is presently -- are 
you familiar, Doctor, or have you seen her recently and are you 
familiar with her present emotional complaint? A. I saw her --I 
testified I saw her on the 14th of January of this year. 

Q. These emotional complaints have continued steadily through- 
out this period? A. To a lesser or more severe degree. 

Q. As of now they are more severe? A. Iwould say from 
observation and examination on her last visit she was more relaxed 
and calm. 

Q. In fact you took her off of the medication when she was 

retired from the government, is that not correct? A. Ido not 
think so. 

Q. Would you check your records, Doctor, and tell what medica- 
tion she was last put on and the date as reflected in your records? 

A. What exactly do you want, the last record I have? 

Q. The last medication you gave her for her nervous condition, 
the very last time you prescribed any medication for her nervous condi- 
tion. A. That is not a question where I can give you a date. Many 
times a pharmacist will call and say the patient requests a refill on a 
prescription and I may not be in my office, but at home, and I do not 
make a note of it. If I think it is safe for her or necessary, I say yes, 
that is all right and I give an okay to refill it. So that I would not neces- 
sarily have any of these. I would not have any record or notation on 
my records of the prescriptions that would have a number at the partic- 
ular pharmacy or any other pharmacy. 


Q. Are you telling us;you will prescribe a narcotic without making 
a record of it? A.| Lalwdys make a record of a narcotic, but lam 
referring to number one classification narcotics which is demerol and 


morphine, not codine. 
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Q. Would you make a record if you gave someone something 
like doriden? A. I might. Doriden is not a narcotic. | 

Q. Would you make a record if you had given someone a medica- 
tion like norflex? A. I founda medication with reference to my 
notes. 

Q. Is that the type of medication that the druggist would call 
you and have refilled? A. And so is codine. 

Q. Anddelenar? A. Yes. 

Q. Is it nota fact you did prescribe at the very same time for 
Miss O'Donoghue darvon and norflex? A. Yes. 

Q. What is the effect of taking those two drugs togethe r? 
A. Norflex is a muscle relaxant. Norflex is used for an analgesic for 


mild pain. 

Q. Does this book not state that it is dangerous to give these two 
drugs at the same time? A. If it does, I have never been aware of 
it and I have never seen any complications of it. 


MR. LIPSHULTZ: For the record, this is The Physicians Desk 
Reference to Pharmaceuticals, Specialties and Biologicals. 
THE COURT: What date is that? | 
MR. LIPSHULTZ: This is a 1965 PDR, published by ‘The 
- Medical Commission, Incorporated. 

THE COURT: All right, sir. 

BY MR. LIPSHULTZ: 

Q. Darvon is a propoxyphene. A. It defines the generic 


name there, 
Q. In this book it also has side effects, precautions and uses. 
A. Yes, that is right. 
MR. COLLINS: Your Honor, I will object to this. 
THE COURT: Would you please approach the bench? 
(At the bench. ) | 
MR. LIPSHULTZ: The reason I am going into this is ee 
the combination of these two drugs together will create mental confu- 


sion and tremors. 
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THE COURT: Do you want to show him this and ask him whether 
he subscribes to it? 

MR. COLLINS: First of all, I was not aware that Dr. Coleman 
is being charged with being incompetent. 

THE COURT: He certainly is not being charged with being in- 
competent. I would assume the purpose is whether or not this emo- 
tional state was original or aggravated by the accident or more of 
something else. I assume that is the purpose. 

MR. COLLINS: |! That is what Imean. My understanding of the 
law is, if I get a broken leg and I go to a doctor who holds himself a doctor 

and he turns out not to be a real good doctor -- I think we are 
going far afield. 

THE COURT: Come back on the track, please. 

(In open court. ) 
BY MR. LIPSHULTZ: 

Q. Doctor, would you look at the title "precaution" and tell 
when you have read that, Doctor? A. That is a precaution. That 
is not a contraindication. It states here that the use of norfex in com- 
bination with darvon. 

THE COURT: You may answer it and explain it. You have read 
it, Doctor? 

THE WITNESS: The jury would not understand these terms. 

THE COURT: You give your explanation and you may read it 
yourself, Mr. Lipshultz. Go ahead, what is your explanation of it? 

THE WITNESS: Down here it says precautions. There isa 
difference between precautions in using a drug and contraindications. 
It is not recommended that norflex, the drug he is talking about, be 
given in combination with darvon, the drug that he also is talking about 
and I said was for pain and the norflex was for muscle relaxant, Regard- 


less of whether this says norflex is not recommended to be given along 


with darvon, I have never seen any bad results. 
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MR. LIPSHULTZ: “‘Since mental confusion and anxiety and 
tremors have been reported in patients receiving orpfenadrine and 
propoxyphene concurrently, it is not recommended that norflex be 
given in combination with propoxyphene (darvon)." | 
Is that right, that this recommends that they not be given 
together ? | 

THE WITNESS: Justa moment. You have to clarify that. It 
says it has been reported. It says right here: 


"Since mental confusion, anxiety and tremors have been 
postieer in patients receiving these two drugs, or this | 


drug --. 

Now, that has to be explained. If a drug comes up for test pur- 
poses to the Federal Drug Administration and so forth, and if one case 
in 10,000 or in 100,000 or a million has happened, it has to be reported. 
That goes in here and that has to be included in that. That report does 
not say whether that patient was on another drug or not at the same 
time. That is why if a patient ever saw the precautions that come 
with most drugs, they would never take the medication. To prove my 
point, you can see some of the side effects in here due to mild analgesics. 
There are several, by dryness of the mouth when the daily dose is 
increased, possible side effects could be palpitation of the heart, 
urinary hesitance or retention of urine, blurred vision, dilation of the 
pupil, increased ocular tension, increased tension of the eye, glaucoma, 

weakness, nausea, vomiting, headache, dizziness, constipation, 
dryness and a rash or itching or hives and other dermotosis and so 
forth. These mild side effects can usually be eliminated by reduction 
in dosage. | 

BY MR. LIPSHULTZ: | 

Q. She was on norflex at the same time she had the eye trouble, 
but you sent her to see Dr. Kennedy? A. Dr. Kennedy never 
reported any increased ocular tension. 

@. She complained to you of blurring of vision. A. I would 
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like to explain as I just read how many of these side effects can happen 
from even the most innocuous of drugs because one person in Europe 
or Germany or in this country or in Canada reported a certain case 
that while taking this drug had for example urinary retention. Now 
that may have been one case reported. But it has to be included in 
the side effects according to the Federal drug regulations. So I say, 
if the intimation is that I wrongly prescribed drugs, I certainly would 
¢ 


like to defend myself. 
§ 
Q. Ihave no intention of even suggesting that. I just want you 


to check with me here ‘because I want to get this list so that I can be 


sure that these are the drugs that you in fact prescribed for this ac- 
cident: Darvon -- 

THE COURT: Let me interrupt you, sir. Doctor, unless you 

say no, we will understand these drugs were for this accident. 
I think we can save time that way. 

BY MR. LIPSHULTZ: 
Q. Darvon, norflex, doriden, liberium, premarin -- 
A. Premerin -- I may have ordered that before. 

Q. Doriden -- A. Doriden is a sedative. 

Q. Isopto-frin -- A. No. 

Q. Nagua? A. Yes, I probably ordered that before the ac- 
cident. 

Q. You have misunderstood my question. I want to know if it 
is a drug that you ordered or prescribed for Miss O'Donoghue which 
she needed for the treatment of the injuries sustained in the accident. 
The accident is what I am interested in, because we realize you were 
treating her for other conditions. You stated that davon was for the 
accident? A. Yes. 

Q. Norflex? | A. The judge just asked you to change that. 

THE COURT: All that I said was in the interest of time I thought 
that probably there would be more than less, and I asked him to indicate 
the ones that were not. 
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Q. Did you say liberium was and premarin was not and we 
ended up on doriden. A. That is a night time sedative. 

THE COURT: No, Doctor, what he is asking you is which of 
these drugs were or were not prescribed for the injury sustained in the 
accident. 

THE WITNESS: I do not know whether I prescribed this before or 
after. He has the dates on the prescription. 

THE COURT: Let me put it this way. Are these medicines com- 
patible with what you treated as to this accident? If there be any in 


there which are not, but for some other reason, would you say they 


are not? 
THE WITNESS: There is probably nothing for when she| had a 
rib cage injury. I strapped her with an Ace bandage. Most of the other 
things I prescribed for. They were for things whether they occurred 
due to the accident or aggravated by the accident. That is why they - 
were prescribed. 

BY MR. LIPSHULTZ: 

Q. You indicated isopto-frin. You indicated before this was not 
an antivert which was a refill from a prior prescription. was that as 
a consequence of the accident? A. Iwould say no. I would not say 
that, no. If she had it before for a couple of years, I would not say 
that was from the accident. | 

Q. Then, Doctor, the time you were taking care of her| for the 

reoccurrence of this hip pain in November of 1961 I believe, your 
note is prescription for doriden and premarin, which you indicated 
here that premarin was not related. How about tanderil? A. That 
is an antidepressant really. | 

Q. Used for what? A. Justa moment. [had it wrong. 

Q. That is not related to the accident, was it? A. When was 
it prescribed? | 

Q. It was prescribed 11-6-61, almost a year later. 

A. Probably not. 


Q. How about the narcotics that you say you gave her, the ones 
we discussed? A. What narcotics? 

Q. You hada record elare you had given emperin with codine ? 
A. Yes, I would think meee was. 

Q. You said that was f 


m the leg pain and sciatic pain? 
A. Do you have any record of codine being prescribed right after the 


a 


accident? 

Q. No, Ihave not, Doctor. A. Just the darvon? 

Q. That is all, Doctor. A. Well, if it is not prescribed at 
that time, it was not prescribed for that. 

Q. That was not relateq to the accident. What about the liberium 
that you began to prescribe re after the accident? A. Yes, that 


was in connection with the accident. 
Q. The combination of iberium and premarin? A. Yes, sir. 
Q. That is from the at 

the accident, but as I said the accident aggravated the nervous tension 


ident? A. It is not from the pain of 
and so forth. ; 
Q. Doctor, let me asktyou a question: Can an accident cause 
menopause ? A. No. 
Q. It cannot? A. No. 
Q. If I were to tell yo : that the liberium and premarin you 
aC and a half after the accident, would 
that change your mind whethqr all of these are related to the accident 


started to give her about a 


or not? A. Would it change my mind? 
Q. Yes. A. Nota dit. 

Q. In other words, aa would still say they were from the ac- 
cident, the liberium and prefmerin? A. This patient had menopausal 
symptoms before the acgident, is that not right, do you not have 

it in the record? 

Q. No, Doctor, Ido ot. I want to check your record and see 
if it did not come about afte this accident? A. Did I not prescribe 
premarin before this? Do vou have any list on your drug store before 


the accident ? 
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Q. The first prescription for premarin from the record I have 
was on January 13, 1961, two months after the accident. A. I have 
on my notes here as far back as December 15, 1958, that the patient 
was given premarin, which is a combination of miltown and premarin. 
She was also given dexemyel. | 

@. And miltown is a muscle relaxant? A. It can, but the two 
drugs in one is a tranquilizer and the other is an estrogenic hormone. 

Q. Is it not a fact that your report of August 11, 1961, you 
indicate in that report that as far as the neck is concerned you find 
nothing organically wrong with her neck? A. I think I did say that 
if itis in the report. It is there, sure. Just a moment, which report 
was that? | 

Q. August 11, 1961 is the one I am referring to. A. | Yes. I 
said I believe the organic aspects of the injuries sustained --| 

Q. You talk about the organic aspects. When you talk about 
these aspects you are talking about the injury itself rather than the 
nervous state that is causing the problem? A. Tam on about 

the muscle spasm. 

Q. She had no organic symptoms of the shoulder or of the neck? 
A. She had some. They were practically subsided. They were greatly 
subsided I guess it was. | 

Q. Is well subsided, but that the functional aspects, and then 
you began to talk about the functional aspects due to nervous tension 
and the harassing situation at work as being the principal reason for 
her nervous complaint? A. That is what I said, yes. | 

Q. Doctor, is it not true that the medications that we have just 
discussed that you indicated were as prescribed for Miss O'Donoghue 
for the injury to her neck would likewise be the same medicaticn, 
basically the same type that you would prescribe for the injury to her 


low back that caused atrophy ? A. Yes, yes, relatively the same 
I would think, 
Q. Doctor, is it not true that the back condition was far more 
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serious and had far more objective signs and symptoms than the neck? 
A. No. That is not fora given period. 

Q. Doctor, in 1961, you had x-rays which showed muscle spasm 
of the back, lumbar area. That is severe, is it not? A. It is, but 
it is not something that is going to last. You can have a slipped disc in 
your back and be pretty well incapacitated for a week or ten days and 
go along for ten years and thpn have it reoccur from some other ad- 

ditional strain or stooging or twisting and so forth. 

Q. Is not the condition of a degenerative disc that referred to 
the right side and leg as you have described which caused atrophy of 
the leg, one which was severe enough to cause the patient to lose months 
and months from her employment? A, No. 

MR. COLLINS: I object to that. 

THE COURT: Sustained. You cannot ask hypothetical questions 
unless you have evidence on the record to support them. 

THE WITNESS: No. 

THE COURT: Anyway, the Doctor said no. 

MR. LIPSHULTZ: That is all I have. 

REDIRECT EXAMINATION 
BY MR. COLLINS: 

Q. Ihave just a few questions. Now, Doctor, I take it that on 
August 11, 1961, you felt that this condition of the neck and the head 
had subsided? A. Yes. 

Q. Was it your opinion then that this thing had completely 
cleared up? A, No. 

Q. Doctor, concerning your mention in this report of the condi- 

tion at work. Do you recall any complaints by Miss O'Donoghue 
about the effect of turning her head? A. Yes, I do recall that she 
said that she worked in an office with the type of desk where she had 
these large books. I guess you call them ledger books and with a type- 
writer here and another = here and she had to do considerable reach- 


ing and so forth and twisting to do her work or get at these particular 
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books and also at her typewriter and so forth. 
Q. Docter, would a person of the age of 51 or 52 going through 


a menopause in your opinion be likely to be more or less upset mentally 


by an accident than a woman who was not going through menopause? 


A. I would say she would be more upset. The previous symptoms 
would be aggravated. 
Q. Now, Doctor, were all of Miss O'Donoghue's visits to you 
charged to the injury to the back and neck? A. To the back and 
neck? 
Q. Tc the neck and head, the injury of November 11, 1960? 
A. Were all the visits charged? 

Q. Yes. A. No, they were not. 

Q. Now, you mentioned your bill was $625? A. Yes. 

Q. Does that represent all of the -- 

MR. LIPSHULTZ: I object. The doctor can tell what it 
represents. 

THE COURT: Come tc the bench, gentlemen: 

(At the bench.) 

MR, LIPSHULTZ. I objected, Your Honor, because he started 
to ask the doctor if that did not represent the visits for the neck and 
head and I think the doctor is well qualified to testify by asking what 
this $625 represents. 

MR. COLLINS: I had not finished my question. 

THE COURT: Can we not just relate it to this accident? 

MR. COLLINS: I will, Your Honor. 

iIn open court.) 

THE COURT: Doctor, your bill of $625 was limited to the 
accident of November 11? 

THE WITNESS: That is correct, Your Honor. 

MR, COLLINS: That is all I have. 
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RECROSS EXAMINATION 
BY MR, LIPSHULTZ: 
Q. Would you show me your bill, the breakdown of the $625, 


please? 

A. I did not itemize the bill. 

Q. What did you charge a visit? 

A, With diathermy $10. 

Q. How about without? 

A. Depending on whether the patient received any special 
injections it varied betweep $6 and $10. 

Q. Doctor, have you os rendered a bill to Miss O'Donoghue? 

A. Yes, I have. 

Q. Do you have a copy of that bill? 

A. No, I do not have i copy. 

Q. Did that bill eine the treatment that was rendered to her 
for the injury to her neck? ; 

A. Ihave never sent her a bill for anything connecting with this 
case. 

Q. Never? ' 

A. Excepting this bill of $625. I have never sent her any bill 
before. I never sent her a pill individually for anything related to this 
case. : 

Q. Then these other visits to your office, she paid for those? 

A. Yes. Ne 

Q. And with regard to the visits for this case, you just kept a 
record for that? 

A. That is right. , 

Q. And she has not said for it yet? 

A. No. , 


4 
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MARY T. O'DONOGHUE 
was recalled as a witness, and having been previously duly sworn, 
resumed the stand and testified further as follows: 

DIRECT EXAMINATION (Resumed) 
BY MR. COLLINS: | 
Q. Miss O'Donoghue, I show you Plaintiff Exhibit No. 6, which 
is the 1961 record which you compiled of the time that you were absent 
from work. Can you tell us the total time you lost in1961? A. One 
hundred and eighty-nine hours. 
Q. How many? A. That is what I used. 
Q. How many hours of that did you claim were attributable to the 
accident of November 11, 1960? A. One hundred and eighty-seven 
hours. 
Q. That is a difference of how many hours? A. Eleven hours. 
Q. What were those 11 hours attributable to? A. well as far 
back as Ican remember, it is my lower back. 
Q. Isee. Now, did you take off any time in 1952 due to the con- 
dition of your lower back? A. No. 
Q. Did you take any time off in 1963 due to the condition |of your 
lower back? A. No. | 


Q. Has any other time which you have testified to her as being 


lost because of this accident of November 11, 1960, been lost because 
of the condition of your lower back? A. Would you repeat that? 
THE COURT: Other than the 11 hours that she spoke of 7 
BY MR. COLLINS: 
Q. Are you claiming here any time in this case which was at- 
tributable to the condition of your lower back? A. No, Iam not 
claiming anything. 
Q. Now, Miss O'Donoghue, when you went to Dr. Coleman for 
a condition other than that which you attribute to this accident, namely, 
your head and neck and shoulders, was that put on the same bill? 
MR. LIPSHULTZ? I object, Your Honor. 
THE COURT: The doctor testified it was not. 
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BY MR. COLLINS: 

Q. Could you just tell us how you determined what medicines 
were attributable to this accident in question as distinguished from 
any other medicines you might have taken? 

MR. LIPSHULTZ: I object, Your Honor. 

THE COURT: If you got medicines and took them for specific 


purposes -- I think she would say if she knows. 
MR. LIPSHULTZ: May we approach the bench, Your Honor ? 
THE COURT: Yes. 
(At the bench) 
MR. LIPSHULTZ: Your Honor, she has already testified as you 
may recall just before the doctor testified and I asked Mr. Collins if he 
was not going to offer the ree at that time because she said all 


all of these prescriptions that Mr. Collins had were as a consequence 
of this accident. Now, I do‘not see the relationship to the question un- 
less he is trying to impeach his own client. 

THE COURT: Let me interrupt. If I understand, I am inclined 
to agree she has already testified that the medicines that were estimated 
as $425 were due to this accic«nt. If that is your recollection, that is 
duplication. 

(In open court. ) 
BY MR. COLLINS: 
Q. We have in evidence here the bills for the medicine. Iask 
you whether you have since that list was compiled, whether you have 
spent any further amounts for medicine which you attribute to 
this accident? A. Yes, I have. 
THE COURT: That is Exhibit what, sir? 
MR. COLLINS:' This is Plaintiff (O'Donoghue) Exhibit No. 4. 
May I have this one marked for identification? 
(The document referred to was marked Plaintiff 
O'Donghue Exhibit No. 8 for identification.) 
BY MR. COLLINS: . 

Q. I show you what has been marked plaintiff Exhibit No. 8 for 
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identification and ask you if you will identify that and tell us what it is? 
A. These are additional bills pertaining to the accident after those 
bills. | 
Q. I see. 
MR. COLLINS: I offer these in evidence. 
THE COURT: Without objection, they will be received. | 
MR. COLLINS: This is $50. 05. | 
(Plaintiff (O'Donoghue) Exhibit No. 8 was received in 


evidence. ) 


BY MR. COLLINS: | 
Q. Miss O'Donoghue, will you tell us at the present time 


whether you are taking any medicine for this condition? A. Yes, 
[am still taking medication. | 

Q. What kind of medication are you taking? A. One is a 
capsule that I take for headaches and the other is a tranquilizer. I 
have the two bottles there in my little case on the table. 

Q. How often do you take the pills in these two bottles that you 
refer to? Can you explain and tell us that? A. Well, I start off 
in the morning with one of these and sometimes during the day I have 


to take a second capsule. 

Q. What is thatfor? A. Headaches. An this is a tranquilizer. 
Like today and yesterday I have had to take these. | 

Q. Now, normally, and I know this is a strain on all of us, ex- 
cept Judge Keech I imagine is not as strained as we are, how often do 
you take these? A. I take these daily, one or two, and this i t may 
take two or three or four times a week. | 

Q. How much does the one on your right cost? A. I can give 
you the prescription number. I will find them on the statement there. 

Q. Maybe you can look at this and tell us. 

THE COURT: Give the numbers. 

THE WITNESS: 222175. That is the capsules, the first, one. 

That is $3. 40. 


BY MR. COLLINS: 
Q. Do you know how many are in that bottle? A. No, Ido 
not. The other one is 216075, and that is $3.75. 
Q. Are they the only medicines you are taking now? A. Pertain- 
ing to the accident, yes. | 
Q. Will you tell us whether at this time you have any particular 
disability in your ability to move any part of your body ? A. My 
activities are curtailed quite a bit, and particularly in driving a car, 
when I back into a parking place. Ihave difficulty in turning my head 
to back in. I usually have to turn my body around to get clearance to get 
into the curb. It is very difficult for me to park a car, to back it intoa 
parking space. 
* * 
BY MR. COLLINS: 
Q. Miss O'Donoghue,, how did you go back and forth to the 
doctor’s office? A. At first I was using cabs or some member of 
my family would drive me to the doctors. Then -- well, I drive my 
car once in a while, but there was always some member of the family 
to drive me to the doctors. 
Q. How much have you spent for transportation? A. Well, 
Dr. Coleman, Dr. Kennedy for the x-ray -- 
Q. I did not ask you to name them, A. Approximately $75. 
MR. COLLINS: Thank you. I have no further questions. 
CROSS EXAMINATION 
BY MR. LIPSHULTZ: 
Q. These pills are the tranquilizers, are they not? A. That 


is what I was told they were. 


Q. Would you read thé date on the bottle? A. 12-20-60. 

Q. And how about the? ones for headaches? A. 6-13-61. 

Q. Let us go back to November 11, 1961. You were down town 
that day, were younot? A. 1960 or 1961? 

Q. That is 1960. A. Yes, Iwas. 
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Q. You had parked your car in the Kinney parking garage on 
Eleventh Street? A. That is right. 

Q. And as you were waiting to drive your car out, an we 
occurred? A. That is right. 

Q. Asa consequence of that accident you had, did you not, a 


dent in your bumper and your tailpipe was knocked loose? A. And 
also the fender of my car was dented. | 
Q. Referring to page 326 of your testimony in the prior trial, it 
reads as follows: 
"Q. The damage to your car was not extensive, is that 
right? 
"A. Well, the brunt of the damage was taken by the men 


"Q. The bumper? | 
"A. Yes, and I received it inside the car, the blow. 


"Q. And the only damage to your car really was the tailpipe, 
isn't this true? : | 
"A. Yes, there was a dent in the bumper. | 
"Q. The bumper and the tailpipe was broken? 
"A. That is right." 
Did you give those answers? A. Idid. 
Q. Your car was facing Eleventh Street, was it not? A. That 
is right. | 
Q. Behind you was Mrs. Foster's car? A. Mrs. Foster's 
car was to my right and back a little. | 
Q. To your right and back a little? A. That is right. 
Q. So that your cars were taking up two lanes? A. That is 
correct. 


Q. Was there any car trying to get in while your cars eee taking 
up these two lanes? A. I believe there are two other lanes that they 
could come in on to the left of me. | 

Q. After this accident you got out of your car, did you not? 
A. After a few minutes, three or four minutes. I had to sit there. 


I was unable to get out right away. 
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Q. You felt pain immediately? A. Well, I got kind of dizzy 
like. The shock of being hit from the rear was just -- I mean I just 
did not know what hit me. I had to sit for a while to get my bearings. 

Q. There came a time when you got out of your car? A. That 
is right. 

Q. And when you got out of the car you heard the statement being 
made with regard to the car that was coming down the ramp? A. I 
actually did not hear any statement. 

Q. Referring to pages 353 and 354, they read as follows: 

"@, ‘Answer. And I was going to pull out of the garage 
area when suddenly I was hit on the right rear by what appeared 
to be a run-away car. 

"A. ‘Right. 

™@, Is that a true statement? 

"tA, That is true. 

" ‘Tl heard some mention about the brakes of the car that 
hit mine. Did you make that statement? 

‘A. I did make that statement. 

"Q. You did? 

"A. Yes. ‘ 

A. I did not make any statemient about the brake on the car. 

Q. "'Q. Is ita true statement? 


"TA, Yes, it is a true statement.' 
"Q. Is ita true statement? 
"A. Yes, it is a true statement. 


"Q. There was some mention about the brakes. Did you 
make that statement? 

"A. I did make that statement. 

"Q. Now, could you please explain to me why it is your 
testimony that everything in this statement is true-- 

"THE COURT: Now, Mr. Schlosberg, is your premise 
correct? I understood your question to be no brakes. Do you 
want to qualify your statement? 
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Your Honor, immediately following the accident. 
"THE WITNESS: Someone in the garage mentioned brakes, 
that the car had no brakes, and I just -- | 
"BY MR. SCHLOSBERG: | 
"Q. Then you did -- | 
"A, Iwas just repeating what I had heard from someone. 
"Q, All right. But someone in the garage mentioned 
something about brakes. Who is that somebody? 
"A. I don't know. 
"Q. Was it an employee of Kinney? 
"A. I don't think so. 
"Q. Wasn't it the driver of the car? 
"A, No, the driver was taken out of that car and disappeared 
very quickly. I do know that." | 
Did you make those statements in the last trial? 
A. I did make those statements and the statement that I got out of the 
car and there was someone in the crowd that said something about the 
brakes. That was what I was trying to put over when that testimony was 
taken. Now I do not know who made the statement, but it was in the crowd, 
the one about the brakes. 
Q. Do you recall some time after the accident, Miss O'Donoghue, 
shortly thereafter, within several days, that someone came to see you 
that represented Kinney and talked to you about a happening of the ac- 


cident? A. Several days -- it was less than an hour after the ac- 


cident after I got home. 
Q. Less than an hour after you got home? A. It was not several 
days. 
Q. At that time your mind was much fresher, was it not, if it was 
only several hours after the accident? A. It was within an hour. 
Q. From the parking lot you went to Harpers gas station? 


A. That is correct. 
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9 
Q. And you waited around there until they jacked your car ona 


ramp and tied up your tailpipe. A. That is right. 

Q. From there you drove over and picked up your aunt and a 
friend and then you drove back to your house ? A. That is right. 

Q. Then what, did you have dinner with your aunt? A. No, I 
was not able to eat. They were preparing to eat. I got home within a 
half an hour or 45 minutes after leaving the garage. 

Q. Which car garage?. A. Harpers garage, at New Jersey 
and Massachusetts: Avenue, the gasoline station. 

Q. So it is your testimony you went to this gasoline station on 
New Jersey and Massachusetts. Avenues from Kinney Parking ? 

A. That is right. 

Q. How long did that take you? A. It only took about ten 
minutes. It could not be any more. I knew the attendant there, the 
owner of the garage and they put the car upona ramp. They had to tie the 
the exhaust pipe. 

Q. And from there you went to pick up your aunt and her friend? 
A. That is right. 

Q. Where was that from this gas station? A. That was in the 
vicinity of Seventh and H Streets, Northeast. That would be on my way 
home. 

Q You stated that you were quite shook. It took you several 
moments to get out of the car when this accident happened, is that 
correct? A. That is correct. 

Q. Then there came a time right after that that you quieted 
down sufficiently so that you could drive your car? A. That is right. 
Q. Do you have any restrictions on your driver's license? 

A. For example what? 

Q. Disability in your back or neck or nervousness? A. No, 
I do not. 

Q. Then you state someone came to see you about an hour after 
you came home? A. That is right. 

’ 
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Q. And you gave that statement? A. That is correct. 

@. And in that statement it says, "Miss Mary T. O'Donoghue 
states Iam 53 years of age," Is that correct? A. Yes. | 

Q. "And I live at 3133 Chestnut Street, Northeast, Washington, 
D.C. TIlive here alone. Iam employed in the General Accounting Of- 
fice, H Street, Northwest, Washington, D. C. On November|11, 1960, 
at about 1:30 p.m. I went to the Kinney Garage at 514 Eleventh Street, 
Northwest, to pick up my car. They delivered my car to me and I 
entered the car. I was just going to pull out of the garage ace when 
suddenly I was hit in the right rear by what appeared to bea runaway 
car." Is that correct? A. That is correct. 

Q. "I heard some mention about the brakes of the car that hit 
mine." Is that correct? A. That is correct. | 

Q. "There was some mention about the brakes." Is that correct? 
A. Yes. 

Q. "The tailpipe of my car was broken from the fastener. I 
stopped to have my tailpipe tied up and then picked up my uf and 
drove home." Is that correct? A. Yes. 

Q. "Lam going to call Dr. Francis Coleman at sixteenth Street, 
Northwest, to check my shoulder and I feel a bit woozy." Is that 
correct? A. Yes. | 

Q. "I have read this statement and the answer in your hand- 
writing. Yes. It is true." Is this your signature? A. Yes, it is. 

MR. LIPSHULTZ: Would you mark this as defendant next exhibit 
for identification? | 


(The document referred to was marked Defendant's 
Exhibit No. 7 for identification. ) | 
BY MR. LIPSHULTZ: 


Q. What time was it when you got home? A. I really cannot 


say because I did not look at the clock. But I was late in picking up my 
aunt. Iwas supposed to pick her up before one o'clock and my concern 
was to try to get out to her apartment to pick her up to take her out to 
my home. So I did not pay any attention to time. Buta short period 
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after I got home two gentlemen from the Kinney Garage came out to 
my home. ; 

Q. Shortly after that you were examined by Dr. Coleman, is that 
correct? A, Yes. 

Q. And when Dr. Coleman examined you at that time you were 
in bed, is that correct? A. That is correct. 

Q. At that time you complained about your neck, your headache 
and your right shoulder, is that right? A. That is right, and I was 

very nauseated. 

Q. Did you work the following Monday? A. I did not. 

Q. When was it that you first returned to work following the ac- 
cident? A. I think it was approximately about three weeks after the 
accident, a few davs before Christmas, a couple of days before Christ- 
mas. 

Q. Then in 1960 at tae time of this accident you had been work- 
ing for the government for approximately 19 to 20 years? A. That 
is correct. 

Q. During that period of time did you keep leave records your- 
self? A. Idid. 

Q. Of course you kept the leave record for the year 1960, did 
you not? A. Idid. 

Q. Doyouhave that? A. Igave itto Mr. Collins. This is 
*61. Ido not know about 1960. 


Q. You gave the one thr 1961 to your attorney? A. You mean 
1960 or 1961? x 


° 


Q. 1961 is the one you gave to your attorney? A. Yes, I did. 

Q. And that was just like this? A. That is correct. 

Q. Do you have the ome home for 1963? A. Well, since I have 
been retired, I moved. I dd not know where my records are. I may have 
have destroyed my records. 

Q. You retired December 31, 1965, did younot? A. That is 
right. 
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Q. So you destroyed your 1963 record? A. I may si I 
have a lot of unpacking yet to do. | 

Q. Would you look around this evening and see if you have those 
records ? A. That would be impossible, because I have so many 
boxes to go through and I could not do it after being in court all day. 

Q. Are you working at all? A. No, Iam not. 

Q. Notatall? A. No. | 

MR. LIPSHULTZ: Mr. Collins, do you have 1961's records? 

MR. COLLINS: No, Ido not. I thought at one time I did have it, 
because it was a cause of great concern to me last time because Thad 
that one other one admitted last time. I could not find it, i Honor. 

BY BY MR. LIPSHULTZ? 

Q. Miss O'Donoghue, you looked at this exhibit from the General 
Accounting Office, have you not, which shows your loss of time from 
November 14? A. Yes, I did. I put the request into the office to 
have this record sent to Mr. Collins. | 


Q. From November 14, forward? A. This carries it up to 
November 20, 1961. | 

Q. .From November 14 of 1960 to November 20 of 1961 ? 
A. That is correct. 

Q. You did not ask for nor did they give you the loss of | ‘earnings 
prior. to November 14, of 1960? A. They were not requested. 


Q. In the government you received so many days a year, sick 
leave.and so many days a year annual leave, is that true? A. That 
is correct. 

Q. At the time of this occurrence you only had accumulated 
thirty-eight hours of sick leave, is that right? I would be happy to show 
it to you. A. That is correct. 

MR. COLLINS: Your Honor, I think he misread it. Iam sure it 
was unintentional. 

MR. LIPSHULTZ Iam sorry, it is 58 hours of sick leave. 


THE WITNESS: That is right. | 


BY MR. LIPSH Z: 

Q. Then you have to start drawing on your annual leave? 
A. That is right. 

Q. You have been withtthe government for 20 years? 

A. That is right. 

Q. Could you tell me how many days you lost in sick leave in 
the year 1960 prior to November 11, 1960? A. Well, I really can- 
not tell you. But I knew I used a lot of leave when I had a gall bladder 
operation in 1959. In fact I had to be advanced sick leave and I was pay- 
ing that back. 

Q. That was 1959? A. Yes. The gall bladder operation was 
in 1959. 

Q. What about 1960, grior to this accident? A. That is why 
my leave was so low, on account of the operation I had in 1959. 

Q. Did you take off? A. In 1959 I took a trip to Europe and I 
used quite a bit of leave. 

Q. Sick leave? A. No, no, annual leave. 

Q. Would you just answer my question. If you do not understand 
my question, please just tell me you do not understand it. In the year 
1960, prior to the accident of November 11, 1960, how much time did 
you lose by way of sick or annual leave from your job at the General Ac- 
counting Office ? A. Itook very little sick leave. I took a vacation. 

THE COURT: We do not want to be rude to you. The question is, 
can you say how much sick leave you had in the calendar year 1960 prior 
to November 1i? I believe the record shows there are 38 hours of sick. 
But prior to the date of the accident, which occurred in 1960, how much 
sick leave had you taken? 

THE WITNESS: I had not taken very much sick leave. 

THE COURT: Can you estimate it ? 

THE WITNESS: No, I cannot estimate. 

BY MR. LIPSHULTZ: 

Q. You had taken sick leave ? A. For an occasional cold or 

something like that. 
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Q. You took sick leave because of your back in 1960? | A. No, 
I did not. | 

Q. Ibelieve in 1961 about 11 hours was a consequence of the ac- 
cident ? A. Yes. 

Q. Now, see if I understand this now: This is 1961 sat this is 
the pay period ending 11-11. A. Correct. 

Q. Will you tell us in this pay period, 11-11, whether I am ac- 
curate in saying that you lost on the 31st one hour? A. That is an- 
nual leave one hour. 

Q. On the third, one hour? A. Annual leave. 

Q. On the sixth? A. Two hours annual leave. 

Q. Onthe seventh? A. Eight hours sick leave. 

@. Onthe eighth? A. Ihad to take one hour annual and seven 
hours sick. 

Q. Now, this was still actually sick leave? A. That is right. 

Q. Sixteen hours ? A. Yes. 

Q. And you heard Dr. Coleman testify on those days he was 
treating you for the condition in your leg? A. I feel like that date is 
incorrect. I did have leg trouble and it was like a Thursday and Friday 
and.over a week end. | 

Q. So this sixteen hours then you would not attribute to the ac- 
cident? A. As far as Ican remember I thought it was in November 
that I had this leg trouble. | 


Q. This is November, ma'am. We are talking about November. 
A. Yes. | 
Q. Shall we deduct the 16 hours from the total that you told us 
about before now? A. Yes. You can deduct the 16 with the 11. 
Part of that 11 is part of this here. | 


Q. Oh, it is? A. Yes. 

Q. So you have eight and eight is sixteen. But you figured it was 
not all from the leg, part of it was from the other ailment? | A. What 
other ailment are you talking about? 
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Q. From the ailments of your accident? A. Yes. 

Q. You took 11 hours for the leg and five hours for your neck and 
headaches ? A. That is right. 

Q. On those two days? A. Yes. 

Q. When you had a pain in your leg and a pain in your neck and 
you took off you would divide that in half, let us say taking four hours 
for the pain in the neck and#four hours for the pain in the leg? 

A. And I had to call Dr. Ae in the morning to come to my home 
to treat me for my leg. my leg was so painful and I did not take that 
time, no, it was a condition of my back. 

Q. Madam, you likewise heard Dr. Coleman say he treated you 
for your low back prior to the accident of November 11,1960, you 

heard him so testify ? A. Yes, but my back did not bother me 
that much. It was the sciatic nerve that I had in my hip. 

Q. Which hip? A.. My right hip. 

Q. That is the same side you fell? A. On my elbow, yes. 

Q. That was the right elbow? A. That was the first part of 
1961. That cleared up in tWo or three days. 

Q. When you fell and the doctor had to aspirate the fluid from 
your elbow, you took time ff from work for that? A. I did not. 

I went to his office at night time, after work. 

Q. He just stuck the needle in it and aspirated it and you went 
back to work? A. No. LIhada 7 o'clock appointment in the evening. 
That is when I went to Dr. Coleman's office. 

Q. The doctor testified you came in to see him on March 20, 


1961 and again on March 29, 1961 for the treatment of your elbow, is 
that correct? A. That is right. 

Q. This is a card that you gave to your attorney saying that is 
treatment for your neck and head. Would you read the date on that 
card? A. March 20, 1961, Monday, seven o'clock. March 29, 

1961 - 7:15. 


Q. May we remove these two cards, their not being related to 
the accident, Madam? A. LIhad those appointments previously. 
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| 
When I fell I went to work and while I was at work I got this = with 
the fluid in my elbow. 

Q. The doctor testified on those two days he treated you ia solely 
for your elbow. A. Ihad those cards previous to that Monday 
night and I went up to his office. | 

Q. Now, the doctor testified that in May of 1961 he wag treating 
you for a lump in your left groin. You heard him say that? | 
A. 1961? | 

Q. Yes, ma'am. In fact, he said that was part of the back I 
believe, this left groin here in the front? A. When I went up to him. 

Q. . Did you hear the doctor say that? A. I heard him say it. 

Q. Would you look at these cards and tell me the dates on these 
cards in19612 A. May 3, May 10th, May 17th, May 24 = May 
31. 

Q. May I remove these as not being related to the accident? 

A. No, they are not. 


Q. The groin was pertaining to the accident? A. No, he was 
treating the results from the accident and while I was in his ie I told 


him I had this discomfort down in the groin. 

Q. Miss O'Donoghue, Dr. Coleman also testified that in October 
and November of 1961 he was treating you for your back condition and 
also referred you on October, I believe the 14th or November) 14, in 
that general area, toa Dr. Den for x-rays which showed spasm in your. 
lumbar area. Do you recall him testifying to that? A. Yes, I do. 

Q. Would you look at these cards and tell me what dates they are? 
A. October 10, 17, 24, 31, November 10, November 21, November 
28, December 5, December 20 and 27. 

Q. Miss O'Donoghue, can I remove any of these cards? A. No, 
you cannot. I went up and I got shots and a treatment on my neck. 

Q. Where are the cards for the treatment that you received to 
your back for visits for your back or visits for the elbow? A. Ido 
not have any card because that came up when I was in there and I told 
him about those other things, these other discomforts. | 
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Q. Miss O'Donoghue, is it not true that you knew you were 
making a claim against the Kinney Parking System and having sat on a 
Jury in 1961 you felt it would be more impressive to bring these cards 
in to show to the jury? A. Being in jury duty I know how in the 
court they like evidence produced. There are a lot of cards you do not 
have that I would have to call up between appointments to go into Dr. 


Coleman's office. Those are some of the days I would have to take off 
and go up to his office in th® afternoon. I did not have a card for those 


days. , 
Q. Is it nota fact you even opened up a special charge account 


at the drug store to charge these prescriptions for this accident? 

A. Ihada charge account at Mt. Ranier Pharmacy about three or four 
years before this accident. Then for anything pertaining to this ac- 
cident I asked the pharmacy to put them to one side. 

Q. You opened a special charge account, did you not, for the 
prescriptions that you are now attributing to this accident? A. It was 
not a special charge account. I told him to keep it separate. 

Q. You did not pay for that? A. Isure did. I have my canceled 
checks there. : Ba 

Q. Are these canceled checks that you have offered into evidence, 
do they show payment on both charge accounts? A. No, that is just 

the insurance account. ™ 

MR. LIPSHULTZ: Your Honor, may we approach the bench? 

(At the bench. ) 

MR. LIPSHULTZ: Your Honor, unless this witness is going to 
testify that it was insurance that was being paid by her insurance com- 
pany, I will have to move for a mistrial because this woman has been 
on the jury before and certainly knows that word is forbidden and Iam 
sure Mr. Collins has also dautioned her as to that. 

THE COURT: Asa matter of fact, I think what little use of that 
was made nobody in the world would get any hurt out of it. I would deny 
the motion for a mistrial on that basis, because it was done in such a 


manner. ~ 
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MR. LIPSHULTZ: I will abide by Your Honor's wisdom. 

THE COURT: It may or may not be true. Frankly, I know no 
reason in the world for it. What could I do without making it -- let me 
put it this way: If you want me to do something, I will consider it. 

MR. LIPSHULTZ: Anything I say would be compounding it now. 
If you are going to deny it, I do not want anything more said. 

THE COURT: I have not denied it yet. What is your pleasure so 
you can be completely protected? | 

MR. LIPSHULTZ: Your Honor. 

THE COURT: Do you want a mistrial? 

MR. LIPSHULTZ: After all this work, Your Honor, Iam just 
afraid -- | 

THE COURT: All you have to say is whether you want a mistrial. 

MR. LIPSHULTZ: Yes. 

THE COURT: I will deny it and I do not think you mean it, even 
with coaching from your associate. Of course you don't. 

MR. LIPSHULTZ: The only reason I reluctantly moved for this, 
if anything, I know Your Honor would correct it. 

THE COURT: Is there anything you think I should do? | 

MR. LIPSHULTZ: No, Your Honor. | 

MR. INTRATER: I was just going to say in view of the fact the 


jury is aware this is a million dollar corporation, it does not make 


much difference anyway. 

MR. COLLINS: I wonder if we need to do anything with the 
witness. I warned her not to mention insurance. I had all these 
photostated. 

MR. LIPSHULTZ: I know you did that. 

THE COURT: Do you want him to do anything more? | 

MR. LIPSHULTZ: He could mention it again. 

THE COURT: I agree with Mr. Lipshultz. I will give you an op- 
portunity to go out and tell her not to mention that again. All of you go 
out and tell her. 

(Off the record. ) 
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THE COURT: You may proceed. 
BY MR. LIPSHULTZ: 

Q. Now, you had another accident, did you not, when you slipped 
and fell ? A. Now which one are you referring to? Ihad the one 
with the elbow and the ribs. 

Q. You received medication for those two? A. Idid not 
receive medication for the elbow. Dr. Coleman just relieved the 
pressure. He drew it out with a hypodermic needle. Now for the rib, 
he did give me medication and taped my ribs up. 

Q. Did you have a separate account for that? A. I did. 

Q. You kept those separate from the others? A. That was 
my account. I kept it separate from the accident account. 

Q. Now, you fell the latter part of January, 1961, is that correct? 
A. Are you talking about the ribs or the elbow? 

Q. Either one, ma'am. It was one or the other, and you fell the 
latter part of January? A. It must have been for the elbow. 

Q. In the latter part of January here you have, do you not, one 
hour of annual leave, six hours of sick leave and two hours of annual 

and eight hours of annual on the 23d, 24th and 25th, is that correct, 
ma'am ? A. That is correct. 

Q. Then in February you have one hour of annual? A. That 
is right. 

Q. And the doctor testified that he was treating you for this. So 
your next pay period you have on the 10th and that would be three. On 
the 13th you have hours of annual. On the 14th you have eight hours 
of annual. Now, you have check marks next to some of these. 

A. I guess I was checking those off for my record, to compile my total 
number for 1961. 


Q. You have combined your sick and annual leave here? A. No, 
the black is all annual and the red is the sick leave. 


Q. What is this total? A. That is 134 hours. 
Q. That is all annual leave? A, That is an accumulation of 
the end of the year. 
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Q. That is what you have left? A. Yes. 

Q. In 1961 you stated you lost 198 hours total. One hundred 
eighty-seven is what is left when you subtract the 11 hours which were 
for something else. That is all the time you lost in 1961, is it not, 
sick and annual? A. That is right. | 

Q. That included a two-week vacation in Florida ? A. Yes. 

Q. That was from the accident? A. I would say I did not 
charge that to the accident. | 

Q. You only deducted 11 hours, two weeks is eighty hours. And 
we now deduct the 80 hours? A. I did not realize I had the 80 hours 
counted.in with that, because I was putting that down. | 

Q. So we now can deduct from the 180 hours, 80 hours leave, 
100 hours, is that correct? A. I will show you ina minute. That 
would be deductible from the 117. | 

@. What117? A. Ibelieve my leave here is broken down in 
1961. : : 

Q. You have it brokendown? A, Yes. | 

Q. May I see what you were using there? A. Yes. | 

Q. Anyway, you broke it down. As I read this it is 187 hours? 
A. That is counting 138, 117 and 70. 

THE COURT: Excuse me. You are now putting the 187 into two 
figures. because of the pay differential? 

THE WITNESS: That is right. Ihad these. That is for the total 
1961. | 
BY MR. LIPSHULTZ: 

Q. From that we must deduct your vacation? A. Eighty hours. 

Q. So this is not accurate ? A. Well, it is an oversight. I 
thought I had deducted that when I was breaking this down. | 

Q. And you actually took 70 hours of that after you got your pay 
raise and your vacation came after your pay raise, is that not true? 


A. My vacation was before my pay raise, April, the first two weeks in 
April of 1961. | 


316 


Q. The first two weeks in April? A. Thatis correct. I 
think on one of the exhibits from the General Accounting Office listing the 
the leave, you have 80 hours there. 

Q. 4-3 to 4-14 it says 80 hours, vacation, is that correct? 

A. That is correct. 

Q. Now, you likewise took a vacation, did you not, in 1962? 
A. That is correct. 

Q. Was thatinJuly? A. I usually took a vacation -- I believe 
there was a wedding that year and I went to the wedding. It was out of 

town. 

Q. When was that? A. LIbelieve it was around the first part 
of July. 

Q. Before July 4. You nave here the 29th of June. And it goes 
all the way down to the 16th of July, is that not correct? A. Ihave 
to look it up. 

Q. Then you took another vacation that year, or did you not? 

A. I took time off. 

Q. Annual leave? What was that for, another vacation? 

A. No, I just thought the way I was feeling, I just would try to relax. 

Q. And you included it here, did you not? A. That is not 
counted in this, those hours. 

Q. What is that? Ihave not asked the question yet. IXw Nt 
am Sorry. 

Q. Is it included, this week that you took off up here, is included 
in your sick or claim her2? A. It is not included here. It is not 
included. 

Q. So that the week that was in August that you took off from the 
6th to the 10th is not included. A. That is right. 

Q. And the time you took off from the 29th to the 8th is not 
included? A. That is correct. 

Q. Even through the16th, [am sorry. Is that correct? 

A. That is right. 
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Q. Because you have marked vacation. Even though you took 


eight hours of that as sick leave -- A. Iwas late getting = on 
Sunday night and I was exhausted on Monday. 

Q. Then we total this up and we have no counting the 41, the 40 
and the 40 here, we have 41, 40 and then 40, is that right? A. Yes. 

Q. We have 3, 8, 16, 23, 25, 33, 45, 46, 51, 61, 75 hours? 
A. That is 127, and there is 161 other leave which included vacation. 

Q. Now, Miss O'Donoghue, I have just gone over your loss of 
earnings since October 11, 1960 through -- A. October 11? 

Q. November 11 of 1960 through the end of the year 1962. Is 
it your testimony that everything that you took off as reflected by your 
testimony in the sheet that you have in your hand is as a consequence 
of the accident that happened in the Kinney Garage. A. Yes, Idid 
state that. But it was an oversight on that 80 hours, the two weeks in 
April of 1961. That was an oversight. That should be corrected. 

Q. And you lost no other time for no other reason? 2 Well, 
I took off. | 

THE COURT: You mean what she has included in that statement? 

MR. LIPSHULTZ: Which she has included in her statement. 

THE WITNESS: No. | 

BY MR. LIPSHULTZ: | 

Q. Did you lose any other time other than what you have. on * 
those ? A. What do you mean did I lose any other time? | 

Q. You have the statement, ma'am. Other than the time you 
have in your hand there and other than the error you made of the two 
weeks of 80 hours? A. Yes. | 

Q. My question is everything you have in your hand is reflected 
by those records, those two years and including everything in those 
two years ? A. That is right. | 

Q. You have lest no other time for any other reason except 
for your neck? A. Well, I had to have some leave to take care of 
business. That is not chargeable to the accident. | 
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Q. The first two weeks in April? A. That is correct. I 
think on one of the exhibits from the General Accounting Office listing the 


the leave, you have 80 hours there. 

Q. 4-3 to 4-14 it says 80 hours, vacation, is that correct? 
A. That is correct. 

Q. Now, you likewise took a vacation, did you not, in 1962? 


A. That is correct. 

Q. Was thatin July? A. I usually took a vacation -- I believe 
there was a wedding that year and I went to the wedding. It was out of 

town. 

Q. When was that? A. Ibelieve it was around the first part 
of July. 

Q. Before July 4. You have here the 29th of June. And it goes 
all the way down to the 16th of July, is that not correct? A. Ihave 
to look it up. 

Q. Then you took another vacation that year, or did you not? 

A. I took time off. 

Q. Annual leave? What was that for, another vacation? 

A. No, I just thought! the way I was feeling, I just would try to relax. 

Q. And you included it here, did you not? A. That is not 
counted in this, those hours. 

Q. What is that? Ihave not asked the question yet. A. I 
am sorry. 

Q. Is it included, this week that you took off up here, is included 
in your sick or claim here? A. It is not included here. It is not 
included. 

Q. So that the week that was in August that you took off from the 
6th to the 10th is not included. A. That is right. 

Q. And the time you took off from the 29th to the 8th is not 
included? A. That is correct. 

Q. Even through the 16th, Iam sorry. Is that correct? 

A. That is right. 
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Q. Because you have marked vacation. Even though you, took 
eight hours of that as sick leave -- A. Iwas late getting home on 
Sunday night and I was exhausted on Monday. 

Q. Then we total this up and we have no counting the 41, the 40 
and the 40 here, we have 41, 40 and then 40, is that right? A. Yes. 

Q. We have 3, 8, 16, 23, 25, 33, 45, 46, 51, 61, 75 hours? 

A. That is 127, and there is 161 other leave which included vacation. 

Q: Now, Miss O'Donoghue, I have just gone over your loss of 
earnings since October 11, 1960 through -- A. October 11? 

@. November 11 of 1960 through the end of the year 1962. Is 
it your testimony that everything that you took off as reflected by your 
testimony in the sheet that you have in your hand is as a consequence 
of the accident that happened in the Kinney Garage. A. Yes, I did 
state that. But it was an oversight on that 80 hours, the two weeks in 
April of 1961. That was an oversight. That should be corrected. 

Q. And you lost no other time for no other reason? > Well, 
.I took off. 

THE COURT: You mean what she has included in that statement? 

MR. LIPSHULTZ: Which she has included in her statement. 

THE WITNESS: No. | 

BY MR. LIPSHULTZ: 

Q. Did you lose any other time other than what you have on * 
those ? A. What do you mean did I lose any other time? | 

Q. You have the statement, ma'am. Other than the time you 
have in your hand there and other than the error you made of the two 
weeks of 80 hours? A. Yes. | 

Q. My question is everything you have in your hand is reflected 
by those records, those two years and including everything in those 
two years? A. That is right. | 


Q. You have lost no other time for any other reason except 
for your neck? A. Well, I had to have some leave to take care of 
business. That is not chargeable to the accident. 
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THE COURT: See if we can put it this way: You have given two 
periods, one in 1960 I believe and one in 1961. I understand the 
question to be by counsel save for the error which you say was inad- 


vertently made of 80, those figures which you have heretofore given are 
accurate and in your judgment changeable to the accident only? 

THE WITNESS: That is correct. 

BY MR. LIPSHULTZ: 

Q. There was no other time that you lost for any other reason? 
A. There was 11 hours in 1961. 

THE COURT: I think that is right. I stand corrected. 

Ladies and gentlemen, again let me say you do not get evidence 
from me. Iam just trying to understand. 

BY MR. LIPSHULTZ: 

Q. You went in to see Dr. Coleman and complained about your 
neck and right shoulder ? A. ‘That is right. 

Q. He treated you for your neck and right shoulder? A. That 
is right. 

Q. He also treated you for your female problems, is that correct? 
A. That is unknown to me because he did not state it to me in that 
manner, that he was treating me for something like that. 

Q. Dr.-Coleman did not tell you he was treating you because you 
were going through this change of life? A. He prescribed for me 
and I took what he prescribed. 

Q. Are you saying you would go into the doctor and tell him you 
were nervous and you did not ask him what was causing it and you took 
on blind faith whatever he said you shoulddo? A. Yes. 

Q. So you never asked the doctor whether he was treating for 
the condition with regard to your neck or any other condition. You just 
took for granted everything the doctor was doing and giving to you was 
as a consequence of your neck injury ? A. Iknew when he was 
treating me for the ailment that I had as a result of the accident because 
I was getting heat treatments and injections. 
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Q. Just listen to the question. Would the reporter read it back? 
(The reporter read the question as requested. ) 
MR. LIPSHULTZ: That just means yes or no. | 
THE WITNESS: Yes. | 
BY MR. LIPSHULTZ: | 

Q. When you went in and complained to him about your hip and 
your groin and your elbow, you did not check with him with regards to 
those injuries either? A. Yes, I did. 

Q. Would you tell the doctor to keep that separate ? A. Well, 
he sent me a bill and I took it for granted that he kept it separate. 

Q. Did you ask the doctor to keep it separate? A. Inever 
asked the doctor tokeep anything separate. | 

Q. Now, the medication that you were taking, one of them, you 
described you had two bottles here. You also were taking other medica- 
tion during that period of time, one being a medication called premarin. 
Are you familiar with that name? A. Icould not tell you the names 
of the medications. | 

Q. But whatever the medication was you would assume it was 
from the accident and you just took it? A. No, I did not assume it 
was from the accident. He would tell me this would help to relieve my 
discomfort and then if I was complaining of some other ailment at another 
time when I went up to his office, he would give mea prescription and 
that would relieve me of the other ailment. I had only a few occasions 
for that. | 

Q. When you went to see him a few years back prior to the ac- 
cident and he gave you medication which was for menopause, did you 
ask him then? A. He never mentioned the cause to me. | 

. You went into him and told him during the course of the time 
between the 11th of November, 1960, up through the year 1963, that 

you were having these hot flashes and dizzy spells and headaches 
and nervousness and you never asked him what was causing that? 
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A. Inever mentioned hot flashes to Dr. Coleman. I just said I had 


headaches, dizziness and blyrriness in my eyes. My eyes were 
4 


blurred. 
Q. Prior to this accident you were complaining and subsequent 


to the accident you kept complaining to Dr. Coleman that you were tired 
and nervous, is that not true? A. Well, that was from the type of 
work I was doing. 

THE COURT: You did complain, did you? 

THE WITNESS: Yes. i 

BY MR. LIPSHULTZ: 

Q. You also during trat period of time, prior and subsequent to 
the accident likewise were complaining about headaches and actually had 
been prescribed medication for headaches by Dr. Coleman, is that not 
true? A. Would you répeat that again, please? 

Q. Dr. Coleman testiiied that -- 

THE COURT: Just agx her the question. Did he prescribe 
medicines for headaches prior to the accident for you? 

THE WITNESS: On very rare occasions. 

BY MR, LIPSHULTZ: 

Q. So you were having headaches on very rare occasions ? 

A. That is right. 

Q. Prior to the accident? A. Yes. 

Q. Is that true? 

THE COURT: She said yes. 

BY MR. LIPSHULTZ: 

Q. You also in additipn to the gall bladder discomfort that you 
complained to him about, complained to him about fatigue and being 
emotionally upset before thfs accident of November 11, 1960, is that 
not true? A. On very rare occasions. 

Q. But you did complain? A. Yes. 

Q. In addition to that’ you were complaining to your superiors at 
work about your being nervous and unable to do the work prior to the 
accident ? A. No, Ineyer complained before the accident at work 
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about my physical condition. 
Q. Did you complain to the doctor about the condition at) work? 
A. After the accident. 
Q. Prior to the accident? A. Lhad no condition prior to the 

accident. 

THE COURT: You have answered. 
BY MR. LIPSHULTZ: | 
Q. You did go back to work after the accident? A. Yes. 


Q. After you returned to work you found it very difficult to do 


the same job that you did before, is that what you testified to? 
A. That is correct. 
Q. And I think you testified that you had quite difficulty i 
moving your head from left to right, is that true? 
A. That is right. 
Q. It was easier for you to move it from right to left? | 
A. No, both ways were -- I got the same reaction from both 


sides. 
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Washington, D.C. 
Friday, February 3, 1967. 
The above-entitled matter came on for further trial before 
HONORABLE RICHMOND Bi KEECH, United States District Judge, 
and a jury, at 10:00 a.m. 


* * * * 


t 
CROSS EXAMINATION (Resumed.) 


BY MR. LIPSHULTZ: 
Q. You stated that approximately three weeks after this incident 
you returned to work at your job at GAO, is that correct? A. Yes. 


Q. After you returned to work following this accident of Novem- 
ber 11, 1960, you began having problems at work I believe you testified? 
A. Not immediately after my return. 

Q. Well, you began séme time after you returned to have pro- 
blems? A. Yes, a short geriod after. 

Q. You stated that your efficiency went down? A. It did. 

Q. Now, it is true, is it not, that even though your efficiency 
went down and you were having problems after you returned to work 
that you received several raises, plus a promotion when you trans- 
ferred to NASA from GAO from a GS-5 to a GS-6? 

MR, COLLINS: Your Honor, may we approach the bench? 

THE COURT: Yes. 

(At the bench.) 

MR. COLLINS: I think, Your Honor, I would object to the word- 
ing of that. He says several advances and a promotion when she trans- 
ferred, in other words, that implies that what she did was get another 
job. I would object to the wording because it implies that she got 
several raises and a promotion. The fact is she got another job which 
paid as much or more, but I think it ought to be put in that context. 

THE COURT: I will let her answer I think just so you will not 
have to say it. The fact is these were in-grade promotions for more 
pay. Put it that way and we will not have any cross or redirect on it. 


(In open court.) 
BY MR, LIPSHULTZ: 

Q. Is it not true that even though you were having this dif- 
ficulty at work and your efficiency dropped, that after you returned to 
work you received two in-grade raises while at GAO, and thereafter, 
received a promotion when you transferred to NASA from a GS-5 to 
a GS-6? A. I received an in-grade increase. I did not receive a 
promotion. | 

MR, LIPSHULTZ: Can she answer the question yes or no? 

THE COURT: The answer is no, she did not receive it Now you 
may explain. 


THE WITNESS: I received an in-grade increase within my Grade 
5, which is allowed for every government employee if their efficiency 
rating does not drop to a certain extent that it affects that increase. 
I only received one increase at the General Accounting Office before 


I transferred. 
BY MR. LIPSHULTZ: | 
Q. So your answer is that you did receive the in-grade? 

A. I did receive one increase within the grade. I did not receive a 
raise. | 
Q. Refer to page 339 of the transcript. It reads as follows: 

"Q Is it not a fact on November 10, 1962 you received a 
promotion to NASA and you received cae that pened of 
time two pay raises? 

"A. Yes, because I transferred and as I say I was yery for- 
tunate to be able to do so." 

Did you give that answer? A. I did. 

Q. When you transferred to NASA from GAO, you were Srequired! 
were you not, to fill outa Form 57? A. Yes, I did. 

Q. And that Form 57 was put out and signed by you on June 12, 
1962, is that not correct? | 

A. Yes. I do not know about the date, but I did sign a Form 57. 
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Q. There is a question on that Form 57 which states, Have you 
any physical handicaps, chronic disease, or other disability, to which 
you replied no, you did not, is that not correct? A. That is correct. 

Q. At the bottom of that application it states just prior to where 
you signed it, "I certify that all statements made in this application are 


true, complete and correct to the best of my knowledge and belief and 


are made in good faith," that is correct, is it not? A. That is correct. 

Q. As of June 12, 1962, you had no physical ailments of any nature 
according to this application? A. Nothing to interfere with my per- 
formance of my duties. 

Q. According to this application you stated you had no physical — 

THE COURT: She/said not. She did state that. The lady has 
said she did make those statements in the application, is that right? 

THE WITNESS: That is correct. 

BY MR, LIPSHULTZ: 

Q. Miss O'Donoghue, is it not true that all your problems with re- 
gard to your physical condition arose out of and were directly connected 

to or with this harassing situation that you had at work? A. Now, 
would you want me to answer that? That is nota yes or no answer. 

THE COURT: You may answer the question. Did it arise solely 
out of the harassing situation at your office? 

THE WITNESS: Yes, it did, at the General Accounting Office, 
the type of work I was doing. 

MR. LIPSHULTZ: They advanced — 

MR. COLLINS: Your Honor, she has not finished the answer. 

THE COURT: Do you want to explain it, Madam? 

THE WITNESS: The type of work I was doing at the General Account- 
ing Office required my constant turning of my head back and forth, work- 
ing on figures, compiling reports, using an adding machine and a type- 
writing machine and my difficulty in doing this aggravated the individuals 
in charge of the office and I felt if I transferred to another job and got 
a different position that my physical condition would improve. 


BY MR. LIPSHULTZ: 
Q. Referring to page 343 of the transcript, it reads as follows: 

"Q, Is it not a fact that all of your problems, Miss O'Donoghue, 
arose out of and were directly connected with a harassing 
situation at work? | 

"A, That was after I started taking so much time off and — 

"Q. Medicine? 

"A. The time off from the office that the immediate supervisor 
became very annoyed at my absence and she made it very un- 
comfortable for me." ! 

Did you give those answers to those questions? A. Yes, I 
did. 
REDIRECT EXAMINATION 


BY MR. COLLINS: | 
Q. Miss O'Donoghue, is it not correct that you first saw Dr. 


Coleman about this condition of your hip before this accident occurred 
in November 1960? A. As far as I can remember. I made on trip 
to Dr. Coleman complaining about my hip and it was a sciatic nerve. 

Q. Was that before November 1960? A. That was before 1960. 

THE COURT: 1960 means before the accident? 

MR, COLLINS: Yes. 

BY MR. COLLINS: 

Q. Did you in 1961 see Dr. Coleman for this complaint of the pain 
on your hip? A. Dr. Coleman was called to my home. I hada pain 
in my leg. | 

Q. Will you listen, Miss O'Donoghue. Where did you see him? 
A. In my home. 

Q. Did he prescribe medicine for you at that time? A. He did. 

Q. Did you thereafter during the year 1961 see him for that 
condition? <A. I did not. 

Q. Did you see him in 1962 for that condition? A. I did not. 

Q. Did you see him in 1963 further for that condition? A I did 
not. 
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Q. When did you next see Dr. Coleman for this condition of the 
hip or the sciatic nerve or whatever we want to call it? A. The first 
part of 1965 my leg and hip were beginning to give me trouble again. 

Q. When did you see Dr. O'Donnell for this hip condition? 

A. Isaw Dr. O'Donnell December 15, 1965. 

Q. Now, you were questioned concerning the loss of time and 
whether the 80 hours which you took in 1961 had been charged by you 
as time lost and I think you indicated that they were mistakenly charged 
against this accident. Now, have you gone through those records over- 
night? A; Last night I went through my records. I was confused 

yesterday afternoon and I corrected it. I had deducted the 80 
hours, those two weeks in 1961, and the first figure I gave are the 
correct figures. 

Q. Is that reflected on those records and in the record that was 
submitted by the General Accounting Office? A. Yes, I have it checked 
off. 

MR. LIPSHULTZ: Your Honor, may we approach the bench? 

THE COURT: Yes. 

(At the bench.) 

MR. LIPSHULTZ: Your Honor, I was given to understand that 
this exhibit, which was in evidence, has been taken home by this wit- 
ness without permission. 

THE CLERK OF THE COURT: May I say something? No, she 
asked to see the exhibit when I came into court this morning around 
9:30 a.m. 

MR. LIPSHULTZ: So she did not have it overnight at home? 

MR, COLLINS: She told me she had found it and I thought it 
was overnight, 

THE COURT: But she did get it from you, Madam Clerk? 

THE CLERK OF THE COURT: You know I never, never let 
any exhibits leave this court room without your permission, 


(In open court.) 


BY MR. COLLINS: 
433 Q. I asked you if you had studied that exhibit overnight. 
A. When you said study that exhibit, I requested this Se when 
I came into the court room. 
MR. COLLINS: I believe that is all, Your Honor. 
MR. LIPSHULTZ: I have no questions. 
THE COURT: You may step down, Madam. 
(Witness excused.) 
MR. COLLINS: Your Honor, may we approach the bench? 
(At the bench.) | 
MR, COLLINS: Your Honor, on the life table as of now the life 
expectancy is 21.2. 
THE COURT: Do you agree to that? 
MR, LIPSHULTZ: I agree as to the figures. I object on the basis 
I do not think there is any permanency shown, nor do I understand any 
being claimed. 
THE COURT: There is none claimed, I do not find in the pre- 
trial order specifically where there is a claim for permanent injury. 
I do find in the pre-trial order under stipulation, HEW mortality table. 
I do find in the complaint in paragraph 3 thereof language which in part 


reads, "Will in future suffer pain of body and mind and she was other- 


wise severely and permanently injured." 

MR, LIPSHULTZ: I have just one other thing. I just wanted to 

call the court's attention to the note. This was raised at the 
pre-trial. | 

THE COURT: The note reads, "Although counsel for plaintift 
is asserting continuing and permanent injury, no medical evidence was 
presented at pre-trial which sustains such contention." I am going to 
permit it to go on the question of permanency in light of the entire re- 
cord. Let me ask you this: Do your doctor's reports, which were 
given to the defendant in this case, reflect any permanent injury? 
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MR. COLLINS: No, Your Honor. That was in six. 

THE COURT: None subsequent to this. 

MR. COLLINS: That was part of the problem. 

THE COURT: Let me give to Mr. Lipshultz something he knows. 
The Meadow Gold case gives substantial support to what you are say- 
ing. But I will allow it, sir, if you want it. Are you familiar with the 
Meadow Gold case? 

MR. COLLINS: I did read it some time ago. 

THE COURT: It has in essence this to say. All the facts I 
have permitted. Do you want it or not? I made my determination. 

MR. COLLINS: Iam trying to think. May I confer with my 
senior counsel here? 

(Discussion off the record.) 

MR, COLLINS: (Yes, Your Honor, I would desire that. 

THE COURT: In light of what has been said — 

MR, LIPSHULTZ: This concludes your case, does it not? 

MR, COLLINS: Yes. 

MR. LIPSHULTZ: Before we go back, if Mr. Collins would not 
mind, I would like to move for a directed verdict on the grounds that 


there has been no causal relationship to the injuries this woman sus- 
tained to the accident in 1960 

THE COURT: I deay your motion. 

MR. LIPSHULTZ: As soon as he puts this in, may I call my 


first witness? 
MR, COLLINS: That id 21.2. 
* * * 
CROSS EXAMINATION 
BY MR. COLLINS: 
* *x * * * 
Q. Doctor, you did make a diagnosis of acute cervical strain? 
. Yes. 
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Q. Now, Doctor, assuming an acute cervical strain, would you 
expect an x-ray taken of the injured area to show everything that 
was wrong? A. X-rays do not show muscles and other soft tissues. 
THE COURT: The answer is no, Doctor? 
THE WITNESS: Acute cervical strain, will an x-ray Showieverys 


thing that is wrong? | 
BY MR. COLLINS: | 
Q. Yes. A. No. 


Q. What could be wrong in an acute cervical strain that would 


not show up in an x-ray? A. An acute cervical strain means a stretch 
of the muscles or ligaments in the area in question and these = not 
show up in the x-rays. | 

Q. Doctor, would you tell us some of the manifestations, some 
complaints that follow an acute cervical strain? A. Well, there are 
many, but pain in the neck, headache, sometimes nausea, vomiting, 
just about what the patient described initially. | 

Q. Doctor, her complaints then are consistent with a vertical 
strain? A. Initially, yes. | 

* * * * ie 

Q. Doctor, if you take the history as being correct, this lady 
had nausea, she was not able to go to her doctor, the doctor came to 
her as youhave recited in your report, would not that indicate she had 
a rather servere trauma? A. Not having examined her, there is no 


way of telling at that time. It was consistent with acute cervical strain. 
* * * * | ok 


Washington, D.C. | 
February 7, 1967 
The above-entitled matter came on for trial at 11:00 o'clock 
BEFORE: | 
The Honorable RICHMOND B. KEECH, Judge, and a jury. 
| 


* * * 
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THE COURT: ** * First as to the claim of the plaintiffs 
Foster, Mrs. Foster claims personal injuries, loss of earnings, 
and pain and suffering, and further claims that certain disability has 
been sustained by her which is permanent in character, and as a con- 
sequence thereof she will have pain and suffering in the future. With 
reference to the claim of permanent injuries you are instructed the 
average life expectancy of a person at the age of Mrs. Foster is thirty- 
one years. 
Now, as to the plaintiff husband Foster, his claim is for doctors' 
bills, medicine, loss of ae and damage to his automobile. 
This makes it necessary for the court to define for you what is meant 
by the term consortium. Consortium embraces within its meaning not 
only the wife's material services but also includes love, affection, com- 
panionship, and sexual relations. A husband is entitled to his 
wife's services, society, and companship. If you find in this case that 
the wife sustained personal ae which had an adverse effect upon 
the husband's rights in this respect, the husband may recover damages 
from the person whose negligence caused the injuries. In estimating 
the amount which would fairl} and reasonably compensate the husband 
for such loss to him you shal] consider the facts in this case in the 
light of your own experiences, and to the satisfaction of your own con- 
sciences. So much for the claims as to damages as to the parties 
Foster. ; 
I now turn to the claim of Mrs. O'Donoghue. She is claiming as 
a proximate result of the claimed negligence of the defendant reimburse- 
ment for medical attention, medicine, loss of earnings through 1962, pain and 
suffering, and in addition thereto for any disability and pain and suffer- 
ing which she may with reasonable expectancy have occur toher in the 


future, The life expectancy : the plaintiff O'Donoghue is twenty-one 


years. 
In connection with her#claim you will have for your consideration 


this proposition. If you Find, that the defendant's negligence has been a 
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proximate cause of aggravating a previously existing injury or dis- 
ability suffered by the plaintiff O'Donoghue, then the plaintiff is en- 
titled to recover to the extent that the condition has been ag- 
gravated or increased or augmented, So much for the claims with 
reference to damages. | 
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DEFENDANT'S EXHIBIT NO..4 
{ 


February 23rd, 1965 


Dr. John L, Parks i 
Dean of the Medical School ! 
George Washington Univers#ty 

y 

‘ 

{ 


1333 H Street, N.W. 
Washington, D.C. 


Dear Dr. Parks, 


My good friend,’ Mr. Lewis Nick Michaels, has made application 
for admission to the George Washington University Medical School, I 
wish to recommend him to you as a young man who has the call and 
interest in becoming a physjcian. In my opinion he has all of the at- 
tributes which would make him very desirable for admission to the 
Medical School and, if my endorsement of his qualifications can be 
of help to you in accepting him, I can recommend him unequivocably. 


Very truly yours, 


Maurice H. Herzmark, M.D. 
MHH/sah 
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PHYSICIAN'S STATEMENT f 
Standard Form No. 2801-8 fa IN CONNECTION WITH - a ee : 
| Chapter RS F. P.M. APPLICATION FOR TOTAL DISABILITY RETIREMENT | H 
CIVIL SERVICE RETIREMENT SYSTEM 


INSTRUCTIONS TO APPLICANT 


1, Complete PART A of this form. | 

2, After you have filled in PART A, give this form to your personal physician. PART B should be compléted by the doctor and 
| the form mailed by him to the address you have written in Item 4, PART A. | 

3. Your doctor's report is confidential and will be reviewed only by a medical officer of the Civil Service Commission. 


4 
4, Neither your employing office nor the Civil Service Commission can pay any expense incurred in completing this form. However, the i 
| Government will pay for any official examination which may later be required. i 


PART A.—TO BE COMPLETED BY APPLICANT 


1, FULL NAME (Last, middle, first—please type or print) “ 2. DATE OF BIRTH (Month, duy, year) 
G'Donoghue, Mary T. (Trant) 5/25/07 
| 


3. | HEREBY GIVE MY PERMISSION FOR YOUR RELEASE TO THE U. S. CIVIL SERVICE COMMISSION DIRECTLY OR THROUGH MY EMPLOYING OFFICE OF ANY OX ALL INFORMATION 
OR RECORDS CONNECTED WITH MY ILLNESS. - 


(YOUR SIGNATURE ADORESS OATE 


s)>, IL Se L 3133 Chestnut Street, N. 5. December 21, 1965 
SY DCI mrp riseieralan, Bs Bo 20018 


4, If NOT YET SEPARATEO OR IF SEPARATED 30 DAYS OR LESS, GIVE THE NAME AND ADDRESS OF YOUR EMPLOYING OFFICE TO WHICH YOUR OR SHOULD SEND THIS RE- 
PORT. If YOU HAVE BEEN SEPARATED MORE THAN 30 DAYS SHOW THE FOLLOWING NAME AND ADDRESS: RETIREMENT DIVISION, BUREAU OF DE- ° 


PARTMENTAL OPERATIONS, U. S. CIVIL SERVICE COMMISSION, WASHINGTON 25, D. C. 


EY SURE REONnutic @ Space Adnin. [fniversst Bldg, Gatlageoa, D.C. 
‘rocurement Review Div. onn. x Florida Ave., NW, 

flee of trocurement | 

$.| pas PRESENTLY EMPLOYED IN ANY JOB OTHER THAN YOUR FEDERAL (OR D. C.) GOVERNMENT POSITION GIVE DETAILS CONCERNING JOB, INCLUDING TYPE OF WORK 


| 
Not employed in other than Federal Government 


PART B.—TO BE COMPLETED BY PHYSICIAN | 


DOCTOR: The Civil Service Retirement Law defines disability as meaning totally disabled for useful and efficient service in the grade uz 
class of position last occupied by the employce by reason of disease or injury not due to vicious habits, intemperance, or wii.- 
ful misconduct on his part within the five years next prior to becoming so disabled. | 

In addition to observing the procedural instructions below, I ask your cooperation in making this report as comprehensive and 
objective as you can, particularly with respect to che condition which is considered totally disabling,| The matter of retire- 
ment is of the utmost importance to the patient and the Government. If your report is complete and objective, our medical 
staff may be able to use it as a basis for deciding whether the patient is totally disabled. This would save delay and incon- 
venience to the employee of having to undergo an official examination as well as expense to the Government. Your report 
will be privileged and confidential. MEDICAL DIRECTOR, U. S, CIVIL SERVICE COMMISSION! 


INSTRUCTIONS TO PHYSICIAN 


1. Do not incur any expense to the Government in completing this statement. 

2; Send completed form in a sealed envelope to address given by patient in Item 4 of PART A. 

3. Mark envelope with name of patient and the words “Disability Retirement—Privileged—Private.” 

4, Your report will be opened and reviewed only by a medical officer of the Civil Service Commission. 


1, PATIENT'S 3. PHYSIOLOGICAL 4, MUSCULAR 5. COLOR EYES 14. PULSE | | 1S. RESPIRATION 
HEIGHT OR APPARENT AGE OEVELOPMENT | 
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SYSTOUC aa OiasToUc DO NOT EXERCISE If CONTRAINDICATED 


(CONTINUE ON OTHER SIDE) 


| 
| 
| 


PART B.—TO BE COMPLETED BY PHYSICIAN (Continued) 


16. SINCE WHAT DATE HAS PATIENT BEEN UNDER YOUR PROFESSIONAL CARE FOR THE 
DISABILITY ON WHICH THIS APPLICATION IS BASED? 


«18. WHAT HISTORY OF ONSET OF THE DISABILITY ON WHICH THIS APPLICATION IS BASED DID YOU ELICIT? 
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19. CAN PATIENT DO WORK INVOLVING DUTIES WHICH ARE: UGuT [) mocerare = [[]_anovous? 


O8 DO YOU CONSIDER PATIENT TOTALLY DISABLED FOR ANY KIND OF WORK? OD «ts [No 


| IF YOU CONSIDER PATIENT TOTALLY DISABLED— 


30. WHEN DID TOTAL DISABILITY BEGIN?” ieeeriae 21, 1S TOTAL DISABILITY INDEPENDENT OF INTEMPERANCE, VICIOUS HABITS, OR 
mt WILLFUL MISCONDUCT? 


7 
Ove Ono 
(DATE) 


22 fA). 1S TOTAL DISABILITY EXPECTED TO LAST ONE YEAR OR MORE? 22 (B). IF ANSWER IS “NO,” GIVE PROBABLE DURATION: 
[J ves 0 no, 


IF PATIENT IS OR RECENTLY WAS HOSPITALIZED, PLEASE STATE— 
122 (A). NAME AND ADDRESS OF HOSPITAL OR SANATORIUM— 23 (8). DATE OF ADMISSION 


woh aR rere pO 


yoo 


| 
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1 24. PHYSICAL FINDINGS: Please describe objectively and in detail. If available, include the date of ond o summary of any X-ray, fivoroscopic, @. k. g., @. @, g., blood count, blood 
chemistry, of such other laboratory date or pathologic findings on biopsy or operation os enabled you to orrive at the diagnosis shown below. If patient has nervous or mento! 
disorder, include @ neuropsychiatric summary. If patient wos recently hospitalized @ medical summary of abstract of the hospital records may be submitted in lieu of completing 
this side of the form. If you prefer you may use your own stationery to report your findings ond diagnosis. 


wid le hk Abere «reel 


eae a 
4) 


) Ce CoXorloog €: 


(If additione! spoce is required, pleose continve on seporate sheet) 


Pee ee we Perdee a 2 preetebte hie een tee, 


| 


Aine ti Cece, Pe end 6 Becca 0% 


U. &. GOVERNMENT PRINTING OFFICE ; 1998 OF agMBC714 omy 


341 


DEFENDANT'S EXHIBIT NO. 5(a) 


December 20, 1965 


Frank Coleman, M.D. 
5315 16th Street, N.W. 
Washington, D.C. 


Re: Mary O'Donoghue 
| 


Dear Doctor Coleman: | 

The above-named 58-year-old clerk was seen in this office Decem- 
ber 15, 1965, regarding her right leg. Her history is of two or three 
years duration. 

She complains that when she crosses her right leg over the left 
her right leg feels heavy. Prolonged standing brings pain in ne right 
shin. Her back is painful. 


Past history is essentially negative and Sepak ies She has 
had a herniorrhaphy, cholecystectomy and ventral suspension. 


Clinical examination revealed that the right calf measured one- 
half inch less than the left. The right tendon Achilles reflex was absent. 
There was paresthesia over the right calf, dorsum of the right foot, and 
weakness of the extensor hallucis longus, ‘right, as compared with the 
left. Straight leg raising test on the right is positive. Peripheral cir- 
culation was adequate. Motions of the back in forward bending, lateral 
bending to the right and left and backward bending, although limited, 
could be considered exceptionally good for one 58 years of age. 


Clinical examination suggested an old degenerative lesion at the 
level of L5-Sl. An x-ray report of 5/10/65 was obtained from Pro- 
vidence Hospital which confirmed this impression. Mrs. O'Donoghue 
was advised that the only definitive treatment for her present ‘condition 
was surgery. If she was willing to accept the wearing of a custom-made 
corset, it might relieve some of her symptoms, It was my impression 
that no other form of conservative treatment would be of any avail. 


Your kindness in referring this patient is appreciated. | 
Very truly yours, 
Paul J. O'Donnell, M.D. 
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See for of veme u.examinaziva REX NITE IN TEHS BLOCK 
For Use of 
vel Ss ze Commission Only 


Se ee eeia)  __A2PEac 7103 FRY FEozn 


2. Option(s) Cet mene bee tt ate eee st Entered Register: 


Place of employment an 


WAS HINCT tou, D : Notations: en 


(First name) (Middle) (Maiden, if anf) (Last) 


Mes. 


HOC MARY T, O'DONOGHUE c = msppecet 
3. Serece and number o it. L. number Option Grade ‘ kaclow i= 


_ 3133 CHESTNUT ST., Ne = ies 


City er post Toftive (icelc ing postal 298i ) aod State 


WASHINGTON, D.C 


| Flace of biech 


| City weewe---- MASHINGTON,..D...0.. 


| 


| State of furciga country 


APPLICATION NO, 


5. Dare of birta (month, Way, year) 
MAY 25, 1907 


9. Height withour shoes : Separated. fe 
en -nennen fot - -- inch Ux Martie! Initials 
and Date 


ANNOUNCEMENT 


| Weizbe : 
11. Home ptoae Iz. Legit or voting residence (State) = ir you have ever eon employed by the Fecieral Government, incicce: tat Reade 


Lb nQ0 L027... -n----- a MV OS) GSa Gee eae ee eee 


Office phone Dates of scevice in that gride 

DUn6-}:033...._..........|_-Washingten, D.C. a 

16. AVAILABILITY INFORMATION. A. Indicace the lowese salary you will sccere 5 cae -< pee Ceti 
You usll mot Se considered for any position witha Tow er entrance salary. 


ed 


B. If you are now a Fedora empinyec, iaiie. west Reade you will accepr 


ee —- 


————_—————$—$—$—$_s 
C. Will you accept appointment for 1 to 3 months? 3 te 6 months? 6 to 12 morths? 
O~ Oe Ow 


Acceptance or refusal of a short-term aPpuintmont not affect your consideration for another ahpointment. 


D. Are you willing to crivel Neo. paaiiet Oce.vionalls > a Fre juently 
a 


E. Will y:u accepe 2ppotat.cent i Ia Washington, D. C.? (FO Anywhere in Uninet Seates: 
SE 


F. If you will accept appointment only in certain: locations, list them: 


1S. VETERAN PRKEEEXENCE, <A. tt you cisim $-point pretetence based ca wartime military service, indicates 


. . . ! \ * . . . 
Date(s) of entry into active service | Datets) of sepacition ‘Branch of service Serial number. If none, give grade or 
| (Army, Navy, Air Force, ete.) tating 2¢ separation 


None 


B. Do you claim $-point preferctice a+ 4 peacetime campaign veteran? 


ever been ceanted 20-poine ver fin preference or S-au nt > @ aS 2 pracetirre cCumpaign vereran by the U. S.C 
fay Yes SX No If so, tadicate below the otice whisa granted this preterence to you. «Aceach your notice Of preterence allowance i 
fetucned tu yOu. : 


Name of U. 5. Civit Scevive Cominission ofS:¢ or same of Board of U. S. | Address of Commission office or Board uf Examiners 
Civil Servioe Exara:ners 


Ct ee ee re Jeremcccccc ews ceneescocences 


THIS SPACE FOR USE OF APPOINTING OFEICER ONLY. The information contained in answer to question 15.4 has been verified wich the discharge 
certificate, which sbows that the separation wus under bungrable conditions, ‘ 


Signature ----------2-------------0-0-20- 


Tile ...-- 
(Continued on next page) 44> — 10532464 


ae ENCES.<-Lis: threc 
lissed under Item 16, EXPERIENCE. 


FULL NAME 


1. James C, Bradley 
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ersons living in the United States or Territories of the United States who are NOT. RELATED TO YO!" AND WHO 
VE FINITE XNOWLLDGE of your qualifications and fitness for the position for which you are applying. 


Do noe repent names of supervisors 


PRESENT BUSINESS OR HOME ADDRESS BUSINESS OR OCCUPATION 


Give cowplcte current a 


9502 Columbia Blvd. 


\ASSTt Secretary 
|Smithsonian Institugion 


; lAttorne: 
2 Dennis Collins _ 630 Montique St., N. W Shoreham Bldg. ,1sthaH & 


3, M. Paul Hannan 


INDICATE ANSWER BY PLACING *X” IN PROTER COLUMN 


22. (a) Are you a zen of the United S:ates of America, or 
(b), a8 8 natwe of American Susan do you owe allegiance to the 
Unitcd States of America? 


23. Are now. or have you ever tcen, a member of the Com- 
munist Parry, U.S. A., or any Communist vr ? 


24. Are you now, of heve you ever been, 2 member of a Fascist 
organization? . 


25. Are sou now of heve you ever been 3 ™ 
Of dcmemi¢c Organization, association, Mover 
bination of persons which 1s totajitarian 
subversive, or which has 2: ed, or sho 
ing OF approving the cor force or viclcace to 
deny other persons the wits under Constitution of 

‘States, or which sechs to aiter the form of goverament of 
the Unired Sts1s by unconstitutional means? 


cr of any forcign 
‘OUP, OF COM- 

saist, Communist, or 
3 policy of advocat- 


If your answer to question 23, 24, or 25 above is Yes," state 
on @ seperate sheet 10 be attached to unt me.'e a part of this 
application the names of such crgeniz {, afsoriations, 
MOV mwENnIS, FLOUPS, OF CATH ion af persons dates cf mem- 
kersbip. Give complete det. of your atiinties thevein and 
wr lanation you ddsive regarding your membership or 

1i¢m sheet) 


eS 


25. Docs the United Srates Goreenment ersp'oy in 3 civilian t 
capacity any relative of yours (by 0.00d or marriage) ‘ith whom 
you live ez have lived within the pas: 24 months’ 


It your_answer is Yes."" zive ia Item 34 for EACH such | 
relative (1) full name; (2) prescr? aacre:s; (3) relationship; | 
(4) department or agency by ukich employed; and (3) kind of 
appointment. | 


27. A. ave you any physical handicap, chrenic disease, or ctber 


* B. Have you ever bad a nervous breakdown? 
C. Have you ever bad tSerculosis? 
& your answer to 4, B. or C is "Yes," kite details in Vtem 34, 
$4. SPACE FOR DETAILED ANSWERS TO OTIIER Q 
' 


ovlesia ers hoor | 
Silver Spring, Maryland '1515-17th St.,NW, Dd 


x 


rele ealtor 


INDICATE ANSWER “X" IN PROPER COLCMN 


| 
inquiry be made of your present emplover regardii 
quatifications, ete? 
29. Do vou receive or have you applied for an Ernuity 
United Seaces or District of Columbia Goverarecnt uncer any | 
Fetirement act of any pension ur vuther compensation for quiitary 
or naval scevice? | 


Vf sour ensuer is ""Yes,”" 
30. Are you an official or employce of ary Stare,. Te: 
count icipslity? i 

Wf your aiswer is *Yes,”* Setails in Mem Me 
31. Have you ever been barred by the U. S. Civil Service Com- ; 
mission from taking ¢xaioinations or 2 ung civil-service | 
appointinents? 

Uf your answer is “Yes,”" give dctes of an 
debarment in lien 34, 


ine details im ters 34, 


reasons for such ! 


32. A. Have you ever necn discharged from employment because: 
() Your conduct was nor satisfactor;?| 


(2) Your work was not satisfactory? H 
| 


oa 
B. Have you ever resigned after oficial nofification thats 
(1) Your conduct wes not satisfactory? 


(2) Your work was not sstisfactory? | 
| 

C. Have vou ever bec discharged from the Armed Services ; 
under other than honorable conditions? | 


If your answer to A, B. or C is, *Yes,"" give details in Isem 34 
as Clearly as you cen remenber, including the name aud addres; 
of employer, approximate cate, end reasons in| each case. 


— 


ral law, > 
ce? Do 
uthday. 
¢ of $25 of Jess was imposed. Al? other charges must be 
ded ovco if they were distor | 
is *Yes.” give in Item 34 for each cate: 
(2) charge, (3) plaice, (4) action taken. 


Rambers to which aasw crs apply. 
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DEFENDANT'S 
EXHIBIT No. 8 


PLAINTIFF O'DONOGHUE'S 
E IT No. 10 


PART "D"  # 2 


Suffer with pain and discomfort in right leg and knee, also in back. Very 
| 


often there is weakness in leg region causing discomfort and difficulty in stand- 
i 


ing. 


I have been suffering with my leg condition for approximately) 2); years not 
| 


realizing it was stemming from a back ailment. 
5 


My work entails nandling file jackets approximating 6 or 6 -pouinds each, lizi- 


ing, carrying and filing these heavy folders. 
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[Filed February 13, 1967] 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


FROSENE FOSTER, et al., 
MARY T. O'DONOGHUE 


Plaintiffs 


“ Civil Action Nos. 446-62 
Vie 2968-61 
KINNEY OF D.C., INC., et al. 


Defendants 


MOTION OF DEFENDANT. KINNEY OF D.C.. 

INC., FOR JUDGMENT N.O.V. OR NEW TRIAL, 

OR IN THE ALTERNATIVE FOR A REMITTITUR 

Comes now the defendant, Kinney of D.C., Inc., and moves this 
Court to grant a judgment N.O.V. or, a new trial, or, in the alternative 
to grant a remittitur, and as reasons therefore refers the Court to the 
Points and Authorities attached hereto and prayed to be read as a 
part hereof. 
FRIEDMAN AND LIPSHULTZ 


By: /s/ Leonard L, Lipshultz 
635 F Street, N.W. 
Washington, D.C. 20004 
Attorneys for defendant, 
Kinney of D.C., Inc. 


NOTICE TO: 


Samuel Intrater, Esq. 
Attorney for plaintiffs, Frosene and Sidney Foster 
1010 Vermont Ave., N.W., Washington, D.C. 


Dennis Collins, Esq. 
Attorney for plaintiff, Mary T. O'Donoghue 
421 Shoreham Bldg., Washington, D.C. 


Please take notice that the points to be submitted in support of 
this Motion, and the authorities intended to be used, are attached 
hereto. The Rules of this Court require that if you oppose the grant- 
ing of the same, you shall, within five (5) days from date of service 
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of a copy thereof upon you, or such further time as the said Court 
may grant, or as the parties of this action may agree upon, file in re- 
ply with the Clerk of Court a statement of the points and authorities 
upon which you rely and serve a copy thereof upon counsel for defend- 


c 


ant, 


/s/ Leonard L. Lipshultz | 


[Certificate of Service] 


POINTS AND AUTHORITIES IN SUPPORT OF 
DEFENDANT'S MOTION FOR A JUDGMENT 
N.O.V., OR NEW TRIAL, ORIN THE ALTER- 
NATIVE FOR A REMITTITUR 

The verdicts were contrary to the evidence. 

The evidence disclosed that on November 11, 1960 the plaintiffs, 
Frosene Foster and Mary T. O'Donoghue were patrons of the defend- 
ant, Kinney of D.C., Inc., at a parking lot, operated by said defend- 
ant, located on 11th Street, N.W., between E Street and F Street, in 
the District of Columbia. Their respective automobiles had been de- 
livered to them and as they were waiting to leave the premises of the 
defendant, a runaway car owned by one Joseph Crawford and operated 
by an employee of the defendant, was in a collision with the plaintiffs’ 
vehicles. | 

The undisputed evidence shows that the Crawford vehicle had de- 
fective brakes, subject to intermittent brake failure. That a "regular 
driver" of said vehicle could not have operated the same without hav- 
ing notice of the condition of the brakes. That neither the defendant, 
Kinney, nor its agents, servants or employees, had been given notice 
of the defective condition of the Crawford vehicle, when delivered to 
the defendant for the purpose of parking. It was admitted by plaintiffs’ 
counsel, in their argument, that they would not dispute the fact that this 
car had defective brakes and further thatsaid brakes failed as it was 
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being driven down from the third floor level to the first floor level on 
the parking lot ramp. ‘Further, the evidence disclosed that shortly 
after the accident the Crawford vehicle had its brakes relined which 
included the turning of the brake drums which had been scored by the 
metal rivets which normally held brake lining and that there was no 
brake lining remaining on this vehicle in that the same, on all four 
wheels, had been worn out. “~ 

Both plaintiffs testified that at the time of the accident, it was 
claimed that the brakes had failed. 

Based on the overwhelming weight of the evidence, there could 
be no question but that the proximate cause of this accident was the 
failure of the owner of the vehicle to notify the defendant, or its em- 
ployees, upon the delivery of said vehicle to the defendant, of the de- 
fective condition of said brakes. 

2. The verdict was contrary to the law. 

The Court instructed the jury, in essence, that if they found 
that there was a brake failure, and that the operator of the vehicle 
having said brake failure used reasonable care in attempting to there- 
after avoid injury to others, that their verdict should be in favor of the 
defendant. The jurors obviously did not consider this instruction, in 
that, based on the evidence, their verdict should have been in favor of 
the defendant. . 

3. The Court should have granted defendant's motion for a 
direct verdict at the conclusion of the plaintiffs’ cases and 
again at the conclusion of all of the evidence. 

At the conclusion of all of the evidence, it was obvious that 
the accident could not have been avoided by Charles Blow, defendant's 
employee, unless he used extraordinary care, a standard to which the 
law does not hold him. 


$ 
A mere scintilla of evidence is not enough to require the 


submission of an issue to thd jury. The decisions establish a more 


reasonable rule, that in every case, before the evidence is left to the 


; 
5 
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jury, there is a preliminary question for the Judge, not whether there 
is literally no evidence, but whether there is any upon which a jury can 
properly proceed to find a verdict for the party producing it, upon whom 
the onus of proof is imposed. Where the evidence upon any issue is 
all on one side or so overwhelming on one side as to leave no room to 
doubt what the fact is, the Court should give a peremptory instruction 
to the jury. Gunning v. Cooley, 281 U. S. 90, 50 S.Ct. 231, 74 L.ed. 
720; Tobin v. Pennsylvania RR Co., 69 App. D.C. 262, 100 F.2d 435, 
Cert. Denied 59 S.Ct. 488, 306 U.S. 640, 83 L.ed 1040. | 
It is respectfully urged that the Court should have granted the 
directed verdict when there was no issue for the jury upon which rea- 
sonable men can differ, but now that it is quite clear that the accident 
was, on the defendant's part, clearly and simply just an accident, the 
Court should now grant judgment N.O.V. Where evidence is so one- 
sided as to leave no room for doubt, the issue becomes one of law for 
the Court, and a Motion for Judgment N.O.V. ought to be granted. 
McWilliams v. Shepard, 75 App. D.C. 334, 127 F.2d 18. 
4. The Court erred in allowing the plaintiff, O'Donoghue, to 

amend its Pre-trial Order and include the aggravation of 

a pre-existing condition. The Court likewise erred in grant- 

ing an instruction on the aggravation of a pre-existing con- 

The plaintiff, Mary T. O'Donoghue, in her direct examination 
testified that prior to the accident of November 11, 196@ her health 
had been very good. That she had never suffered with any headaches 
prior to the accident, had a mild case of high blood pressure in July of 
1960 which cleared up in a couple of weeks, other than that she had only 
been treated for minor ailments such as colds and sore throat. | There- 
after, before counsel for defendant had an opportunity to cross-examine 
said plaintiff, her treating physician, Dr. Francis T. Coleman, was 
allowed to take the stand, with the consent of the defendant, out of turn. 


| 
Dr. Coleman testified on his direct examination that he had treated her 


350 


since 1958, That his records, disclosed a gall bladder condition on 
September 27, 1958 and again‘in January 1959 which condition was 
corrected. He had treated her for borderline high blood pressure in 
July of 1960 and in August of 1960 and again on October 21, 1960 for 
fatigue. 

In her Pre-trialStatement, plaintiff, Mary T. O'Donoghue, claimed 
injuries as follows: ' 


"The accident caused severe and frequent 


headaches and frequent spells of dizziness, 


pain in neck and cervical spine, blurring of 
vision which clearéd up. Since the collision 

P has suffered froth severe pain from behind 
her right ear and nervousness, i.e., nervous 
anxiety tension. 

The plaintiff, Frosene Foster, claimed injuries as follows: 
Contusions and spain of left foot; contusion to 
right leg and left de of anterior chest wall; 
strain of soft tissue of neck; sprain of lumbar 
spine; sprain of cérvical spine; pain, mental 
anguish, nervousness which prevented sleep- 
ing." ' 

The defendant denied tHat the plaintiffs were injured and damag- 
ed in the nature and extent claimed by the plaintiffs. 

On cross-examination of Dr. Coleman, plaintiff, O'Donoghue's 
treating physician, it was developed that Mrs. O'Donoghue had been 
treated for a nervous condition prior to the accident, was a highly 
nervous individual at the time of the accident, had been treated for 
menopause prior to the accident, had been treated for a degenerative 
disc condition in her lower back prior to the accident. This had been 
denied by the plaintiff and the treating doctor on their direct examination. 
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Counsel representing plaintiff O'Donoghue then requested) the 
Court to allow him to amend his Pre-trial Statement and claim lan 
aggravation of a pre-existing condition. Defendant contended that this 
was part of his defense in attacking the credibility of both the 
plaintiff and her doctor with regards to the injuries claimed. Never- 


theless the court allowed the plaintiff to amend and include an! 
aggravation of a pre-existing condition. Thereafter the Court gave an 
instruction on an aggravation of a pre-existing condition without j 
specifically relating as to which plaintiff or which condition, as to 
either of the plaintiffs, the aggravation was being claimed, leaving it 
to the jury to speculate as to which or both of the plaintiffs they 
should consider in rendering their verdicts with regard to this jury. 


Dr. Herzmark had testified that intrs-opinion the conditions 
that he was treating Mrs. Frosene Foster for were precipitated by 
the accident. This presupposes that there was a condition already — 


existing which was aggravated by the accident. As to the plaintiff 
O'Donoghue, she had a very serious back condition which eventually 
led to her being retired from her government jd, as well as the meno- 
pause that she had been going through at the time of the accident, (which 
she had denied as did her treating physician) which the jury then could 
consider, and in light of the size of the verdicts did consider, when 
they made their awards to these. plaintiffs. 
Defendant called to the Court's attention that no where in the 
Complaints of either of the plaintiffs, the Pre-trial Statements of 
either of the plaintiffs, or on the opening statements of counsel, did the 
plaintiffs indicate that they were claiming an aggravation of a pre- 
existing condition, Having knowledge of these conditions, defense 
counsel utilized the same to attack the credibility of the plaintiff, Mary 
T. O'Donoghue, and her treating physician, Dr. Francis Coleman. There 
is no question but that their credibility was impeached by virtue of this 
line of cross-examination, however, it became valueless in the eyes 
of the jury, when the court instructed the jury that there was a'claim 
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for these pre-existing conditions. Defendant having full knowledge of 
these conditions and realizing that the plaintiff and her treating phys- 


ician were not being candid with the Court and jurors in disclosing 
the same, felt that it was an abuse of discretion to allow the plainti ff 


to amend and therefor correct plaintiff's and plaintiff's doctor's non- 
disclosures. 
In the case of Meadowgold Products Co. v. Wright, 108 
U. S. App. D.C., 33, 278 F.2d 867, our Court of Appeals stated: 
the Courts are not to be lenient with 


that is done, it is our view that the trial Court 

may, in its sound discretion, grant a mistrial 

or a reopening and recall of of witnesses. at 

the expense of the 'surprising’ litigant, if the 

Trial Judge considers that appropriate in the 

interests of justicd. The theory of a plaintiff's 

case has much to do with how defendant's 

counsel will| cross-examine plaintiff's witnesses 

and, perhaps how he will examine his own 

witnesses. It is too important a matter to be 

withheld from the adversary and from the Trial 

Judge until all the evidence is in and the case is 

ready to go to the jury. 

The Court should have granted defendant's motion for a 

mistrial, 

During the course of the cross-examination of the plaintiff, 
Mary T. O'Donoghue, and in response to a question dealing with her 
charge account for prescriptions, said plaintiff volunteered, in an un- 
responsive manner, mentioning the term insurance. Counsel for the 
defendant moved for a mistrial at that point, however, the same was 
denied with the Judge advising Counsel for the defendant that he would, 
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if counsel so desired, instruct the jury to wipe out this word insurance 


from their memory. The defendant being a well known, large corpora- 
tion, counsel for defendant indicated that the damage had already been 
done, and that no matter what the Court indicated to the jury, it could 
not wipe out this word insurance from their minds, so that if the Court 
then instructed the jury, as indicated, it would only be compounding 
the felony. | 

6. The jury failed to follow the instructions of the Court, and 

were guided, by bias, prejudice and sympathy. | 
The evidence of both the plaintiffs Frosene and Sidney 

Foster ‘as well as the evidence of the plaintiff, Mary T. O'Donoghue, 
and their respective treating physicians, were so inconsistent, incon- 
clusive, uncertain, vague and selfcontradictory, on issues which said 
witnesses could not be reasonably mistaken, that their = ‘was, 
beyond any reasonable doubt, not worthy of belief. 

At best, looking at said evidence in the light most favorable to 
the plaintiffs, and dealing with the plaintiffs Frosene and Sidney Foster 
first, following our examples of said testimony. | 

Mrs. Foster testified that there was an interruption to her 
normal sexual relationship over a period of from a minimum of threeto a a 
maximum of four weeks. Mr. Foster testified that there was absolutely 
no sexual relationship between the parties for over a year and at the 
time of the trial, over six years later, that said relationship had never 
regained any facsimile of normalcy. Mrs. Foster testified that she was 
very concerned over the injury to her foot, which had left residual 
scarring. Mr. Foster testified that the only unusual thing about his 
wife's feet or legs were that they were extremely pretty. ! 

Mrs. Foster testified that there was never a period of time where 
she was wholly free from the severe pain in her low back. Mrs. 
Foster testified that the condition of her neck cleared up in approx- 
imately four to six weeks and that she had no difficulty thereafter. 
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The evidence disclosed that she did not receive any treatment 
for her neck or back from the time she was originally discharged by her 
family physician in March of 1961 until she saw Dr. Gates on October 
20, 1964 when she again complained of pains in her low back, She 
then returned to Dr. Gates again in January of 1964 still complaining 
of pain in her low back and was advised by Dr. Gates to contact Dr. 
Herzmark. She saw Dr. Hermark on January 22, 1965 at which time 
his note states: 

"Back has been painful since the accident. Present 
complaint; pain in low back on left side." 

It is interesting to note, that all of the plaintiff's complaints 
following March of 1961, dealt with her low back, and although the con- 
dition remained constant, she did not seek medical treatment for a 
period of over three and one-half years. 

It is further interesting to note that although the plaintiff claimed 
to have been "suffering" she did not lose any time from her employ- 
ment once she started working, some six weeks following the accident, 
(she had not worked for an entire year prior to that time) until the 
day of the trial. To the contrary, she received raises when she was 
working for others, and then went into business for herself and was 
President of a travel agency. 

With regards to the plaintiff O'Donoghue, in addition to the in- 
consistencies already referred to herein, the plaintiff O'Donoghue, 
even in light of the testimony of Dr. Coleman that the prescriptions 
that he had been giving to her were unrelated to this condition, she 
nevertheless, claimed that the doctor was in error and that the entire 
amount of $500.00 for prescriptions were wholly related to this accident. 
The Court will further recall that on one occasion when she was ex- 
periencing severe pain with her low back, and that Dr. Coleman was 
treating her solely for this condition, which was so painful that it 


required the prescribing of narcotics, five prescriptions in less than 
fifteen (15) days, yet, Dr. Coleman charged this to the accident, as did 
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Mrs. O'Donoghue. There was no testimony whatsover that this con- 
dition was aggravated in any fashion by the accident of November 11, . 
1960, however, in light of this testimony, and the Court's eee 
the jury was allowed to speculate as to this factor. 

Plaintiff O'Donoghue admitted to having difficulty at work, and 
it was because of her harrassing situation at work that she was having 
a nervous problem. She also admitted that this problem was corrected 
when she was given a promotion to a new government agency with a raise 
in pay. Her testimoney inferred that the time that she lost from her 
employment, when she returned, was due to the harrassing situation 
at work, vacations, jury duty, and not wholly related to the accident. 
However, she refused to reduce the loss of earnings claim, although 
she admitted that the aforementioned factors were not related to said 
claim but had been included in said loss. 

All things considered, it is apparent that the verdicts of the jury 
in favor of both plaintiffs were highly excessive and based on prejudice, 
sympathy and passion in light of the fact that the defendant = a 
corporation and had "insurance". | 

In light of the "limit" credible evidence that the jury should have 
considered inrendering their verdicts, ‘under the Court's instruction, 
the combined award to the plaintiffs, Frosene and Sidney Foster, should 
not have exceeded the sum of TWO THOU SAND DOLLARS ($2,000.00) 
and the award to the plaintiff Mary T. O'Donohue should not have ex- 
ceeded the sum of EIGHTEEN HUNDRED DOLLARS ($1,800.00). The 
combined verdicts in favor of the plaintiffs Foster, being in the sum of 
$11,000.00 and in favor of the plaintiff, O'Donoghue, being the sum of 
$8,000.00 is sufficient to shock the conscience of this Court and should 
be remitted to the figures requested by said defendant. 

WHEREFORE, defendant requests that this Court enter a | jadg- 
ment N.O.V. in favor of the defendant, or, that a new trial be granted 
to the defendant, or, intheevent the Court denies this motion, that the 


| 
| 
| 
| 
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award to the plaintiffs Foster be reduced to the sum of $2,000.00 and 
award to the plaintiff, |O'Donoghue be reduced to the sum of $1,800.00. 


FRIEDMAN AND LIPSHULTZ 


By: /s/ Leonard L. Lipshultz 
635 F Street, N.W. 
Washington, D.C. 20004 
ST 3-2627 
Attorneys for defendant, 
Kinney of D.C., Inc. 


[Filed February 16, 1967] 
OPPOSITION OF PLAINTIFFS FOSTER TO 
MOTION FOR JUDGMENT N.O.V., ETC. 

Come now the plaintiffs, Frosene Foster and Sidney Foster, and 
oppose the motion of defendant Kinney of D.C. for judgment N.O.V., 
for new trial, or for a remittitur, and for grounds therefor state as 
follows: 

1. The evidence adduced before the jury was sufficient to raise 
an issue for the jury as to negligence as well as to damages, and that 
the jury verdict was supported by the evidence. 

2. There was ample evidence introduced at the trial from which 
the jury could have found that although the brake linings of the Crawford 
vehicle were worn away, the brake system was still sufficient to stop 
the vehicle if it were operated at a reasonable speed. There was 
evidence that after the collision the vehicle was tested and was driven 
down a ramp to lower level without any brake failure. There was also 
evidence that the vehicle could have stopped or turned off at a higher 
level, as well as evidence that the driver of the vehicle failed to 
sound his horn or give warning. In short, there was ample evidence 
to present a jury question on defendant's negligence. 
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3. Defendant's argument that plaintiff Foster was allowed to 
proceed on allegations of aggravations of injuries, which aggravation 
was not set forth in the Pretrial Order, is completely incorrect. At 
no time did plaintiff Foster contend that she had prior existing injuries 
which were aggravated by the accident, nor did counsel argue that her 
injuries constituted an aggravation of a prior condition. The defendant 
now states that Dr. Herzmark testified that Mrs. Foster's conditions 
were "precipitated" by the accident. Counsel alleges that this means 
that they were prior existing conditions which were aggravated, 

As to this point, plaintiff Foster does not recall the exact lan- 
guage used by Dr. Herzmark but if, in fact, he did say that her injuries 
were precipitated by the accident, such language would not mean that 
they were prior conditions that were aggravated. Webster's dictionary 
gives asa definition of precipitate “to bring on abruptly”. 

4, Plaintiff further asserts that the Court should not have granted 
a mistrial because co-plaintiff O'Donoghue on cross-examination let 


slip the word "insurance". Plaintiff points out that this slip of the tongue - : 


was brought about by severe cross-examination by defendant's counsel, 
and that in fact the word was not used in such a manner as to lead to the 
inference that defendant had insurance. Mrs. O'Donoghue testified 

that she had two charge accounts at the drug store: one was her regular 


account and the other was the "insurance account". Taken in context, 
| 
if this slip of the tongue made any impression on the jury, it would more 


probably have led to a belief on the part of the jury that it was ‘Mrs. 


O'Donoghue who carried insurance and not the defendant. Moreover, 

in view of the fact that defendant is apparently a large corporation, 
even if it had been specifically brought out that there was insurance on 
defendant's part, this would not have been prejudicial as far ag the jury 
was concerned. But in any event, plaintiff submits that the - slip made 
by Mrs. O'Donoghue, when taken in context, was not such aso create 
prejudice on the part of the jury. 
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5. Defendant's contention that the testimony concerning the 
injuries was inconsistent is not accurate. Defendant points out that 
Mrs. Foster claimed that there was a one-month loss of consortium 
and Mr. Foster contended that the loss was for a year, and that the 
relationship had not yet become normal. In this regard, plaintiffs 
point out that it is not at all inconsistent for a husband and a wife 


to have different points of view concerning what should be normal 


sexual relations. That in any event, the verdict of the jury to Mr. 
Foster clearly showed that the jury did not consider that there was 
any substantial loss of consortium. For the total verdict to Mr. 
Foster only One Thousand Dollars, which barely covered out-of- 
pocket expenses, does not really allot very much to consortium. 
Therefore defendant's argument on loss of consortium is without any 
real significant impact. 

Moreover, defendant contends that Mrs. Foster made much of 
the injury to her foot which left some slight scarring. Counsel for 
plaintiff now recalls to the Court that the injury to the foot was: mini- 
mized by the plaintiff, and it was the defendant who made much of a 
point of this injury. In fact, pJaintiff did not even mention it in her 
case in chief, 

6. Defendant further sets out the fact that plaintiff Foster did 
not seek medical attention for a three and one-half year period. This 
contention is absolutely untrue. The Court will recall that in the in- 
terim period, Mrs. Foster continued to see her family doctor, Dr. 
Carlton Price, and that this was even brought out through the testi- 
mony of defendant's doctor, Dr. Schoonholtz, who had this medical 
history in his own report. 

7. Finally, defendant alleges that plaintiff Foster was entitled 
to no more than a Two Thousand Dollar award. This bare statement, 
in the ‘ace of the evidence adduced at the trial, is so patently absurd 
as almost not to require an answer. Plaintiff's special damages in 
this case amounted to approximately $1500.00. Counsel therefore is 
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stating where plaintiff's evidence was that she has a permanent injury 
and will continue to have trouble with her back for a total of 37 years 
from the time of the accident, that 37 years of suffering is worth only 
Five Hundred Dollars. | 
Plaintiffs submit that $10,000.00 for 37 years of pain and suffer- 
ing - which comes down to about $270.00 per year - is in fact quite 
minimal. | 
In view of all the foregoing, plaintiff Foster respectfully prays 
the Court to deny defendant's motion for judgment N.O.V., for new 
trial, or for remittitur. 
BRICK & INTRATER 
By: /s/- | 
Attorneys for Plaintiff —__ 
1010 Vermont Ave., N.W. 
Washington, D.C. 20005 
Copy of the foregoing opposition mailed this 16th day of February, 
1967, to Leonard L. Lipshultz, 635 F. St., N.W., Attorney for defen- 
dant, and to Dennis Collins, 421 Shoreham Bldg, Attorney for plain- 
tiff O'Donoghue. | 


[Filed February 17, 1967] | 


OPPOSITION OF PLAINTIFF MARY T. O'DONOGHUE 
TO MOTION OF DEFENDANT, KINNEY OF D.C., INC. 
FOR JUDGMENT N.O.V., OR NEW TRIAL, OR IN THE 
ALTERNATIVE FOR A REMITTITUR 


Comes now the plaintiff, Mary T. O'Donoghue, and in opposition to the 
Motion of the defendant, Kinney of D.C., Inc. for judgment N.O.V., or 
new trial, or in the alternative for a remittitur, states: | 

1. The instant case was submitted to the jury for determination 
of the question of the negligence of the defendant on conflicting testi- 


mony, which conflicts it was the function of the jury to decide. From this 
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conflicting testimony, the jury could reasonably have found that the 
defendant's agent had sufficient advance knowledge of the condition of 
the brakes of the automobile of Crawford in order to avoid the accident 
which gave rise to the; instant suit and that he failed to exercise reason- 
able care in the circumstances. In addition, the jury could reasonably 
have found that the condition of the brakes was such that the defendant 
could have avoided the accident in question by the use of ordinary care. 
Accordingly, the verdict of the jury resolving the issue of defendant's 
negligence adverse to the defendant should not be disturbed. 

2. The defendant's assigment as error to the Court's granting 
instruction on aggravation of a pre-existing condition is without merit. 
In the pre-trial statement submitted by plaintiff O'Donoghue concern- 
ing her injuries, she alleged that she sustained permanent injuries to 
her nervous system. The pre-trial statement likewise lists among her 
claimed injuries nervousness, i.e. nervous anxiety, In the earlier trial, 
the testimony of the plaintiff O'Donoghue in regard to her injuries was 
substantially the same as in the instant trial, The testimony of her 
physician, Dr. Coleman, was substantially the same-at the earlier trial 
as in the instant trial, The defendant certainly cannot seriously con- 
tend that the plaintiff's position in regard to her injuries has changed 
or that the defendant has been taken by surprise or at any disadvantage. 

3. The mention of the word "insurance" by the plaintiff O'Donoghue 
did not require a mistrial. In the course of defendant's cross-examina- 
tion regarding the purchase of drugs, plaintiff O'Donoghue mentioned 
that certain drugs were charged to the insurance account. This was 
the only mention.of insurance in the case. It was not in any way related 
to the defendant herein. The jfact that the defendant might have been 
insured was not brought direptly to the attention of the jury. It was 
established by the testimony that the plaintiff O'Donoghue was a govern- 


ment employee. Many ee ee of the jury were likewise Government 
employees. It is well known go all that virtually all Government employees 
nowadays carry various types of insurance which pay certain benefits 


361 


in case of accident or sickness. There was nothing to indicate! from 


what was said about insurance that the defendant in this case was in- 


sured. 

4. The defendant's claim that Court instructions were not 
followed by the jury and that the verdict was guided by bias and pre- 
judice simply is without merit. All of the so- called inconsistencies 
and contradictory statements of the plaintiffs and their physicians 
were thoroughly explored by the defendant, and the defendant was af- 
forded unlimited opportunity to argue these matters to the jury. The 
essence of the defendant's complaint is that the jury chose to believe 
the plaintiff. : 

5. The defendant alleges that plaintiff O'Donoghue is entitled 
to no more than $1,800.00. The medical testimony contained in the 
record herein, which the jury had for its consideration, if believed by 
the jury, would establish thatas a direct result of these injuries the 
plaintiff O'Donoghue sustained permanent injuries to her cervical 
spine and shoulders; that since November 11, 1960 she has suffered 
from severe and frequent headaches for which she has at all times 
since then been taking medicines, and that she will be required to con- 
tinue taking these medicines in the future; that she has received exten- 
sive medical treatment for the condition of her cervical spine and has 
suffered and continues to suffer pain from this cause; that she also has 
experienced and continues to experience considerable pain and difficulty 
with her shoulders; that her out-of-pocket expenses directly attribu- 
table to the treatment of these injuries amount to $2,474.00 and that her 
need for further expenditures for medication still continues; that she 
has a present life expectancy of over 21 years. 

Assuming the foregoing facts to have been established, the award 
of $8,000.00 for the plaintiff O'Donoghue .is a very fair and reasonable 
amount, | 


In view of the foregoing, it is respectfully submitted that the 
defendant's Motions herein should be denied. 


/s/ Dennis Collins 
Attorney for Plaintiff 
421 Shoreham Building 
Washington, D.C. 20005 


{Certificate of Service] 


{Filed February 28, 1967] 
NOTICE OF APPEAL 


Notice is hereby given this 28th day of February, 1967, that 
Kinney of D.C., Inc. hereby appeals to the United States Court of 
Appeals for the District of Colubia from the judgments of this Court 
entered on the 7th day of February, 1967, in favor of Plaintiffs Frosene 
and Sidney Foster and in favor of Plaintiff Mary T. O'Donoghue against 
said Defendant Kinney iof D.C., Inc., and from the judgments of this 
Court entered on the 29th day of June, 1965, in favor of the Co-Defen- 
dant Joseph W. Crawford against the Plaintiffs Frosene and Sidney 
Foster and Plaintiff Mary T. O'Donoghue; and from the judgments of 
this Court entered on the 30th day of June, 1965, in favor of the Co- 
Defendant, Joseph W. Crawford against said Defendant, Kinney of D.C., 
Inc.; and from the denial of the Motion of Defendant, Kinney of D.C., 
Inc. for judgment N.O.V. or rew trial, or in the alternative, for a re- 
mittitur. 

FRIEDMAN AND LIPSHULTZ 


By: /s/ Leonard L. Lipshultz 
635 F Street N.W. Suite 700 
Washington, D.C. 20004 
STerling 3-2627 


Please send notices to: 


Dennis Collins, Esq. *'* * Samuel Intrater, Esq. * * * William Stewart, 
‘ i . Esq. * kk 


BRIEF FOR APPELLEE, JOSEPH W. CRAWFORD, 


SUBMITTED UNDER RULE 18(d) 
Hnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,006 _ 


KINNEY OF D.C., INC., 
Appellant, 


Vv. 


FROSENE FOSTER, SIDNEY FOSTER, 
AND JOSEPH W. CRAWFORD, 
Appellees. 


No. 21,007 
KINNEY OF D. C., INC., 


Vv. 


MARY T. O'DONOGHUE 
AND JOSEPH W. CRAWFORD, 
Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


WILLIAM E. STEWART, JR. 
United States Court of App22: RICHARD W. GALIHER 
for the District of Columbia Circzit WILLIAM H. CLARKE 
FRED & WADE J. GALLAGHER 
oty SEP 15 1967 1215 - 19th Street, N. W. 
Washington, D. C. 20036 


Nat haw Of cabins Attorneys for Appellee, 


Saat Joseph W. Crawford 
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STATEMENT OF QUESTIONS PRESENTED 


| 
In the opinion of Appellee Crawford, the questions presented with 

| 
respect to the record in the first trial are: 


1. Was there sufficient evidence that Appellee's vehicle had de- 
fective brakes and that he had actual or constructive notice of such 
condition at the time of delivery to Appellant garage operator, to pre- 
clude the Court from directing a verdict on Appellant's crossclaim for 
contribution ? | 


2. Does the record support a contention that documentary evi- 


dence of subsequent repairs was ever offered in evidence ? #50, was 


the ruling of the Court excluding such evidence correct? 


(i) 


STATEMENT OF QUESTIONS PRESENTED 


| 
In the opinion of Appellee Crawford, the questions presented with 
respect to the record in the first trial are: | 


1. Was there sufficient evidence that Appellee's vehicle had de- 
fective brakes and that he had actual or constructive notice of such 
condition at the time of delivery to Appellant garage operator, to 
clude the Court from directing a verdict on Appellant's crossc. ) 
contribution ? 


2. Does the record support a contention that documentary evi- 


dence of subsequent repairs was ever offered in evidence? If‘so, was 
the ruling of the Court excluding such evidence correct? 


STATEMENT OF QUESTIONS PRESENTED . 


COUNTER-STATEMENT OF THE CASE 2 


SUMMARY OF ARGUMENT AS 
ARGUMENT: 


I. The evidence was insufficient to establish 
negligence and notice of Appellee Crawford 


The evidence established that it was Appellant's. 
operation of the vehicle which was the proxi- 
mate cause of the accident . Ai os - 


The repair estimate was not offered in evidence 
in the first trial. The repair estimate was not 
an admissible item of evidence : . : 


CONCLUSION 
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AND JOSEPH W. CRAWFORD, 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE JOSEPH W. CRAWFORD 


COUNTER-STATEMENT OF THE CASE | 


The Appellee, Crawford, respectfully submits this counter-state- 
ment as it is his belief that certain of the testimony needs to be treated 
more fully than did Appellant in submitting a statement of the case and 


also to correct certain errors appearing in the statement of the case of 
Appellant and lastly, for the purpose of clarifying certain observations 
made by Appellant, which otherwise might be misunderstood or be mis- 
leading to the Court. ‘This couuter -statement relates only to the first 
trial and the evidence received therein. Appellee Crawford was not a 
; arty to the second trial of this case, which resulted in the Appellees, 

6 ee and Foster, obtaining judgments against Appellant, Kinney of 

D. C., Inc. 


Though Appellant states (page 3, Statement of the Case) that Appel- 
lees, Frosene Foster and Mary T. O'Donoghue "poth testified that im- 
mediately following the hagpening of the accident, the employee of Kinney 
claimed that the brakes or Appellee Crawford's vehicle had failed (J.A. 
50, 77)," the testimony of these two ladies is not so read by Appellee. 
Though Mrs. Foster did testify that she heard someone say the brakes 
failed, she definitely stated she did not know who made that statement 
(J.A. 50). Miss O'Donoghue denied that she heard the employee of the 
garage, Charles L. Blow, make a statement that there were no brakes 
(J.A. 76). She was subsequently confronted with a written statemeat 
which she had made prior to her testimony, which included the language, 
‘Tt heard some mention about the brakes of the car that hit mine.” Miss 
O'Donoghue admitted that she had given such a statement and when 
pressed about this indicated she was simply repeating what she had 
heard and then when asked if she had not heard the Appellant's driver 
make such a statement, she again denied that, pointing out that the driv- 
er was taken out of the car and disappeared very quickly after the acci- 
dent (J.A. 77). 


During the course of the presentation of Appellee Frosene Foster's 
case, the Appellee Frosene Foster testified that just prior to the happen- 
ing of the accident and while she was seated in her automobile, she looked 


over her right shoulder and saw the vehicle (of Appellee) Coming towards 
her; that it was traveling rapidly and that when she saw it, it was very 
close upon her and it was coming down the ramp fast. It was traveling 
much faster than 5-7 miles per hour (J.A. 51). Mrs. Foster also testi- 
fied that before leaving the garage premises, the owner of the automobile 
that had collided with hers, Appellee Crawford, was identified to her and 
she heard him say that his brakes were good (JA. 53). | 


The garage employee, Charles L. Blow, who was called as a wit- 
ness on behalf of Appellee Frosene Foster, described his duties as that 
of a parking lot attendant, explaining that vehicles delivered for parking 
would be taken from the ground floor to other floors within the building 
and there parked by the attendants (J.A. 55). On November 11, 1960, 
he was the attendant who was given the ticket to obtain a 1957 Pontiac 
owned by Appellee and he caught a conveyor belt up to the third floor 
and went to stall #302 where the car was parked (J.A. 55). He got be- 


hind the wheel of the car, let the handbrake off, put the car into gear 
and pulled forward and at that time, he said the car had good brakes 
(J.-A. 56). After pulling out of the stall and starting towards the point 
of delivery with the car, he met another vehicle coming up the ramp 
and he had to stop and back up the car and then after this car passed, 
he proceeded on down and just as he arrived at the second floor, the 
prakes failed (J.A. 56); that as he traveled from the third to the sec- 


ond floor, he was applying the brakes and that they were operating: 
(J.A. 56). He described the brake failure as consisting of the brake 
pedal going all the way to the floor and that he tried to pull up the ped- 
al with the corner of his toe and succeeded in doing so and pumped the 
brake several times but that it went back to the floor; that he also 
pushed the foot brake and that this seemed to twist the motor or some- 
thing and that the accelerator stuck and that he started ear ‘the 


horn and then he ran into a wall purposely, bounced off the wall and 
struck against a Mercury automobile that was waiting to be taken up 

the ramp and then bounced off the Mercury and struck the car of Ap- 
pellee O'Donoghue (J.A. 56, 57). He further testified that as he start- 
ed down the ramp, he was traveling about 5-7 miles per hour and that 
at the time of the collision with the wall, he was traveling about 5 

miles per hour (J.A. 57). After striking the wall and while proceeding 
towards the point of collision with the Mercury automobile, he was 
traveling about 5 miles per hour (J.A. 57, 58). When he struck Appel- 
lee O'Donoghue's car, he was traveling about 5 miles per hour (J.A. )- 


On cross-examination, Mr. Blow testified that the attendant who 
had taken Appeliee's car frora the ground floor to the third floor would 
have driven it in a semi-circular fashion until he arrived at a point in 
the vicinity of stall #302 and then would have backed the automobile in- 
to that stall (J.A. 61). There were ten floors within the garage and 
three ramps for up and down traffic (JA. 61, 62). Each floor in the 
garage would hold 70-75 automobiles (J.A. 62). The wall which he 
struck against was a solid wall and constituted one side of the building 
and the collision with that wall was nearly head-on (J.A. 62). The wit- 
ness further testified that in pulling Appellee's automobile from stall 
#302, he brought it to a complete stop on the level surface, at which 
time the brakes worked properly (J A. 62, 63). He then had to turn the 
automobile to approach the ramp. He then started down the ramp and 


because of the oncoming automobile which was being taken up the ramp, 


he had to stop on a steep decline, which was between the second and 
third floor (J.A. 63). He stopped the Appellee's car and backed it up 
to the third floor to permit the other car to pass and then again start- 
ed down the ramp (JA. 63). 


On redirect examination by Appellee Foster's counsel, the wit- 
ness testified that the brakes first failed as he approached the second 
floor and he admitted that there was nothing to prevent him from turn- 
ing off the ramp onto the second floor at that time (A. 63, 64). 


Donald F. Miller testified on behalf of Appellees (Plaintiffs), 
that Appellee's automobile was brought to his place of business for an 
estimate on Saturday, November 12, but that he did not examine the 
brakes of that vehicle on that date but that he did on the following Mon- 
day. The witness, an automobile mechanic, described, generally, the 
presence of brakes on all four wheels of a vehicle, as well as asbestos 
lining on the metal brake shoe. Initially, when questioned with respect 
to the lining on the brakes of Appellee's vehicle, the witness testified 
that he did not believe there was any lining on the particular wheel he 
looked at (J.A. 66). When questioned with respect to the brakes on 
Appellee's vehicle, the following appears of record: 

Q. Now, these brakes will still actually operate 


just on the drum and brake shoe, isn't that cor- 
rect? 


A. Right. | 


Q. But you have to step almost to the floor in that 
regard? 


A. Right. (J.A. 60). 


Again on questioning by Appellee Foster's counsel of the witness: 


Q. Assuming that this vehicle was being driven down 
a ramp, a slightly tilting ramp approximately the 
way my hand is, like so, down a ramp at a rate of 
some five to seven miles per hour, could brakes 
under such a condition still hold ? 


Well, yes. You just have to apply more pressure 
and — in other words, it is just like you start | 
down a hill, and you need more pressure to stop 
than you do on level ground. (J.A. 68). | 


On cross-examination by counsel for Kinney of D. C., Inc., the 
witness testified that he had looked only at the front wheels. He did not 
recall looking at the rear wheels (J.A. 69). On cross-examination by 
Appellee's counsel, it'was developed, though the witness did indicate 
that brakes as described could be subject to intermittent brake failure, 
he also readily conceded that he would have to be told what is meant by 
the term brake failure (J.A.70). Further, the speed at which the ve- 
hicle was being driven would have a great deal of bearing upon his opin- 
ion and he readily conceded knowledge of many instances of rear-end 
collisions where the operator contended the brakes had failed when in 
fact the brakes on the vehicle were in operating condition (J.A. 70). 

The witness further testified that the opinions expressed by him were 
predicated upon visual observations of the front end of the vehicle alone, 
i.e., the drums and the four brake shoes on each of the two front drums 
(J.A.70). The witness definitely testified that if the vehicle of Appellee 
had been driven at a speed of 5-7 miles per hour, the car had adequate 
brake facilities to stop the vehicle (J.A. 70). Stopping power of the ve- 

- hicle would be measured in terms of the speed (miles per hour) (J.A.71). 


On cross-examination of Appellee O'Donoghue by counsel for Ap- 
pellee herein (erroneously indicated in the Joint Appendix as cross- 
examination by counsel for Kinney of D. C., Inc.), she testified that she 
saw Appellee at the scene of the accident and that she also observed 
his 1957 Pontiac at the scene after the accident (JA. 75). In fact, she 
indicated that a portion of Appellee's vehicle was against a portion of 
her car (J.A. 75). Followihg the accident, she saw an employee of 
Kinney of D. C., Inc. get into Appellee's car and drive it on the level 
of the first floor; she saw him back up the automobile and bring it to 
a stop and saw him drive it forward, apply the brakes and bring it to 
a stop. She also saw him drive the automobile down a ramp towards 
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a lower level. This employee was obviously checking the brakes on 

en 
Appellee's vehicle and from her observation, the vehicle came to a 
stop on each occasion it was tested (J.A. 75, 76). = 


After the Court had directed a verdict in favor of Ca fo 


(Plaintiffe)_in Appeaat's-case, the then-remaining Defendant (Appel- 

lant Kinney of D. C., Inc.), presenting its evidence on its crossclaim, 
called Appellee as a witness and briefly inquired of Appellee.| Counsel 
for Appellee O'Donoghue began cross -examination but desiring to ex- 
ceed the scope of direct examination then made Appellee a peor | 
ness on behalf of Appellee O'Donoghue. 


The Appellee testified that his residence was located about fif- 
teen miles from Washington and that he had traveled to Washington on 
the day of this occurrence, arriving about 10:00 A.M.; that traffic was 
quite heavy at the time. During the course of this approximately fifteen- 
mile journey, he was required to stop his automobile for 15-20 traffic 
lights between Falls Church and downtown Washington; that he had oc- 
casion to apply his brakes and bring his car to a complete stop and did 
so and that the brakes were operating normally (J.A. 77, 7 8), The wit- 
ness further testified that there was no screeching or unusual noise 
associated with the application of the brakes nor any indication to him 
that there was anything wrong with the brakes. Following the happening 
of the accident, the Appellee described observing within the garage, an 
employee of Kinney of D. C., Inc. get into his automobile, “stop and ac- 
celerate and accelerate at a fairly rapid speed, apply the brakes and all 
four wheels locked, leaving skid marks on the concrete inside of the 
garage." (J.A. 82). In addition, the same Kinney employee drove the 


z This employee of Kinney likewise referred to in the testimony of Appellee, 
was otherwise unidentified and was not produced for testimony at trial. 


automobile down another ramp from the ground level to the basement 
"and at the bottom of that rarap, there is a block wall and he applied 
the brakes and stopped the ft without hitting the wall." Subsequently, 
Appellee drove his automobile from the garage to Falls Church. He 
had occasion to stop the vehigle on the way home and did not encounter 
any difficulty in applying the brakes (J.A. 82). In response to the di- 
rect question as to his knowledge of the condition of the brakes, he de- 
nied any knowledge of the brakes being defective or worn (J.A. 83). 


In Appellant's statement of the case, at page 4, reference is made 
to a repair estimate on Appellee's vehicle, which appears at page 344 
of the Joint Appendix and Appellant suggests that this repair estimate 
was offered into evidence during the course of the first trial. In sup- 
port of this statement, reference is made to certain of the cross -exam - 
ination of Appellee Crawford by Appellant's counsel. An examination of 
that portion of the Joint Appendix fails to reveal any offer of such docu- 


ment or proffer of such document (J G. <A. 83, 8 ppellant states : 
“the Court did not allow this document to be ee in evidence, citing 


portions of the material printed in the Joint Appendix which was not 
specified for inclusion in the Joint Appendix in Appellant's designation 
of record and which contains testimony which was not in evidence in 
the first trial (J.A. 64, 64a, 64b). 


SUMMARY OF ARGUMENT 


1. There was no substantial evidence to establish the existence 
of a defect in the braking system of Appellee's vehicle at the time and 
place of the accident nor to establish that Appellee, Crawford, knew or 
in the exercise of reasonable care, should have known of the alleged de- 
fect in his braking system and therefore, Appellant was not entitled to 
prevail on its crossclaim. 


2. The Appellant did not establish that the alleged brake failure 
of the Crawford vehicle was the proximate cause of the accident, but on 
the contrary, did establish that the proximate cause of the accident was 


the negligent operation of the vehicle by the parking lot attendant. 


| 
3. The repair estimate was never offered in evidence and Appel- 


lant is thereby precluded from claiming its exclusion was error. Evi- 
dence of subsequent repairs is inadmissible as contrary to public policy. 
The repair estimate did not come within any exception to this general 


rule of evidence but in any event, its exclusion was within the discretion 


of the Trial Judge. 


ARGUMENT 
I. 


The Evidence Was Insufficient to Establish 
Negligence and Notice of Appellee Crawford 
In these consolidated appeals, the basic issue existing between 
Appellant and Appellee Crawford is the propriety of the Trial Judge’ 8 
ruling by which he granted Appellee Crawford's motion for a directed 
verdict on Appellant's crossclaim for contribution. If therefore seems 
to Appellee that Appellant Kinney's argument is confined by the! state 
of the record at the time of the direction of the verdict on the cross- 
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claim and that any question relating to the propriety of the ruling of 


the Trial Court on Appellee's motions for directed verdicts on the 
claims of Appellees Foster and O'Donoghue are to be examined by this 
Court within the confines of the records in this Court in Appeals No. 
21008 and No. 21009. In these two latter mentioned appeals, the rec- 
ords disclose that such appeal: ls prosecuted by Appellants Foster anc and 
O'Donoghue, were purely protective measures and that both will be 
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dismissed in the event of an affirmance in these instant appeals of the 
money judgments obtained by Appellees Foster and O'Donoghue as a re- 
sult of the jury verdict in the second trial. Appellant Kinney, on the 
other hand, suggests to this Court (Brief, page 19) that the Trial Judge 
erred in failing to direct a verdict in its favor in the first trial where 
there was no verdict returned by the jury and yet, in its appeal follow- 
ing the second trial from the jury verdicts returned by the jury, it 
makes no similar complaint of error. Thus, Appellant concedes on the 
record, of necessity, that the evidence in the e second tria) created jury ia) created jury 
issues ast to its negligence proximately causing injuries to > Appellees 

—alteged érrors ‘raised by Setar as to evidentiary matters only in the 
second trial, does not the concession of evidence of negligence by Appel- 
lant herein and the position of Appellees Foster and O'Donoghue set forth 
in their own appeals, as stated above, dispose of all appeals ? 


It is Appellee's position that the evidence presented was not of 


such a nature as would justify any reasonable man in reaching a verdict 
in favor of Appellant on its claim against Appellee and Appellee was 
therefore entitled to a directed verdict in its favor. Shewmaker v. Capi- 
tal Transit Co.,79 US. App. D.C. 102, 143 F.2d 142. 


Consideration of the over-all evidence in this case did not estab- 
lish the existence of a defect in the braking system of the vehicle of 
Appellee. Though it is true that the garage attendant claimed that the 
prakes of the vehicle had failed, this was the single item submitted by 
Appellant to establish such a contention, i.e., with regard to the condi- 
tion of the brakes at the time and place of the accident. The examina- 
tion of the front wheels of the vehicle, made several days thereafter by 
i mechanic-witness, Miller, injected nothing more than an opportunity 
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for eS in the case. Opposed to the claim of the garage attend- 
ant was <5 testimony of Appellee O'Donoghue and Appellee Crawford as to 
tests made on the car immediately following the accident and the suffi- 
ciency of the brakes to stop the vehicle on a level surface and ona down- 
grade surface. Also opposed to the claim of the garage attendant was 

his own incredible story as to how he operated this vehicle in attempting 
to bring it down from the third floor to the first floor level. Consequent- 
ly, Appellee basically urges the insufficiency of proof to establish the 
existence of an alleged brake defect in his vehicle at the time and place 
~of the accident. — re 


Assuming, however, for the purposes of argument herein, that the 
brakes on Appellee's vehicle could be characterized as s defective, then 
Appellee urges that the evidence did not establish that he knew, or in 
the exercise of reasonable care, Should have known of the alleged defe ct 


in his braking system. 


The parties to this appeal are apparently in agreement that Appel- 
lee's liability, if any, must be predicated upon his knowledge, either 
actual or constructive, of a defective condition respecting the braking 
system of the automovile. This position is in accord with the great 
weight of authority. See 8 Am.Jur. 2d, Automobiles & Highway Traffic, 
§700; Annotation, 170 A.L.R. 615, 619 and 667; Annotation, 46 A.L.R. 
2d 427, 428; Ravin v. Hanson 142 A 2d 830; Boyd v. Reed, 143 A 2d 516; 
Knox v. Akowekey, 116 A 2d 406; Kaplan v. Stein 84A2d 81. | 


There is no evidence whatsoever that the Crawford vehicle had a 


history of brake malfunction or indeed, that there had ever been a sin- 


gle instance of the brakes failing to operate properly. 
sorte ieatvormetiet 


In referring to the day of the occurrence, Appellee Crawford tes - 
tified on direct examination by Appellee O'Donoghue, that he had driven 
| 


ie? oa 


¥ 
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from his home in Falls Church to the garage on 11th Street, where the 
accident occurred, a distance of about fifteen miles, through heavy traf- 
fic and had passed "15-20" stoplights and that, in the course of this trip, 
he had had occasion to apply his brakes and to bring his car to a com- 
plete stop; and that on these occasions the brakes operated normally 

and without any unusual noise. He stated that as far as he knew, there 
was no indication of anything wrong with the brakes. 


The employee of the Appellant, Mr. Charles Blow, said that when 
he first got into the Crawford automobile, it had good brakes and that in 
bringing the car down from the third level, he met another car coming 
up, necessitating his having to stop the Crawford vehicle on a decline 
and back it up. There was no indication that the attendant who parked 


the Crawford vehicle had experienced any y difficulty wit with the brakes. _ 


"From this testimony, it is ‘apparent that if the brakes onthe _ 


Crawford vehicle did, in fact, fail to function properly, it was an iso- 


lated instance and one which Appellee Crawford could not have reason- 
ably been expected to anticipate. 


The cases cited above add strong support to Appellee’s conten- 
tion that for a Plaintiff to prevail in this jurisdiction on the issue of 
notice or constructive notice, he must present stronger evidence than 
that produced by Arpellant in the trial of this case. 


I. 


The Evidence Established That It Was Appellant's 
oer of the Vehicle Which Was the Proximate 
Cause of the Accident 
The Appellant did not establish that the alleged brake failure of 
the Crawford vehicle was the proximate cause of the accident. On the 


13 | 


contrary, the evidence established that the proximate cause of the acci- 
ES 
dent was the negligent operation of the vehicle by the parking lot iattend- 
Die Sl ee ee 


The evidence alluded to above clearly demonstrates that there was 
no prior indication of trouble with the brakes on the Crawford vehicle. 
There is uncontradicted testimony that immediately following the acci- 
dent, the brakes were tested and performed satisfactorily. In this re- 
gard, Appellee O'Donoghue stated that following the accident, she saw an 

employee of the parking | e drive the car forward and obviously apply 
the brakes and bring ESE vis sani ooeeo ATRIOS 
testimony of Appellee Crawford, to the effect that he saw an employee of 
Kinney get into his car, accelerate at a fairly rapid speed and apply the 
brakes, at which time all four wheels locked, leaving skid marks on the 
concrete. Both Miss O'Donoghue and Capt. Crawford further described 
seeing the garage employee continue to test the brakes by driving the 
car from the ground floor to a lower level and Capt. Crawford further 
observed that the car was driven towards the wall, the brakes applied 
and the car brought to a stop without collision. | 


An automobile mechanic, called by Appellee Foster testified on 
cross eae that if the axtomopeer had been operated at @ 


en en enero Pm 


——————— 
His recollection was that he examined both front wheels and that 
he did not "believe there was any lining on the particular wheel that I 
looked at." He then proceeded to testify, in general terms, as to indicia 
to the operator | of a vehicle on which the brakes were worn. There 
would be, he ‘said, a rasping sound and "the pedal g goes 25 further down as 
you apply it.” However, this witness had fifteen years experience with 
regard to automobile brakes and t to suggest that MRCS SERS ee "indicia" would 


have any significant n meaning to. the : e average eS ee is pure spec 


tion. | 
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The suggestion that the vehicle was not being operated at a rea- 
sonable rate of speed is further supported by the testimony of Appellee 
Frosene Foster, that when she first saw the Crawford vehicle, it was 
coming down fast — traveling much faster than 5-7 miles per hour. It 
should be remembered that she did not see the Crawford vehicle until 
after it had struck a wall and another automobile. The parking lot at- 
tendant gave testimony that he drove "almost straight" into the wall, 
but bounced off and proceeded to strike a Mercury vehicle on the right 
front fender. It is difficult to comprehend how the Crawford vehicle ~ 
could have continued on its journey and inflicted heavy damage after 


\ 


\ 


coming into contact with these two stationary objects, had it been > 


ated at only a moderate rate of speed. 


The attendant, Mr. Blow, also testified that the brakes failed as 
he was approaching the second floor and that there was nothing to pre- 


that the brakes failed, made any attempt to stop the Crawford automo- 
bile by utilizing the emergency brake. 


The incredible version of this occurrence, as presented by the 
employee of Kinney of D. C., Inc., in and of itself compels the conclu- 
sion that it was speed rather than a lack of braking power that caused 
the accident. The Trial Judge was apparently convinced of this by that 
testimony, the physical facts, and the failure of anyone on behalf of Ap- 
pellees or Kinney of D. C., Inc. to deny the testimony of Mrs. O"Dono- 
ghue and Captain Crawford, that his vehicle was tested after the colli- 
sion and the brakes ‘were found to be satisfactory. The Trial Judge 
was not obliged to automatically accept a contention as an issue of fact. 
See Washington, Marlboro & Annapolis Transit Co. v. Maske, 89 US. 
App. D.C. 36, 190 F.2d 621. 
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The law is well settled in this jurisdiction that when a Plaintiff 
produces evidence that is consistent with an hypothesis that the Defend- 
ant is not negligent and also with one that he is, his proof tends to es- 
tablish neither. Capital Transit v. Gamble, 82 US. App. D.C. 57,/160 
F.2d 283; Safeway Stores, Inc. v. Preston, 106 US. App. D.C. 114, 269 
F.2d 781. In the case of Penna. P.R. Co. v. Pomeroy, 99 US. App. D.C. 
272, 239 F.2d 435, it was stated: | 


"It is axiomatic that to prevail in a negli- 
gence case, a plaintiff must prove sufficient facts, 
not only to warrant an inference of negligence, but 
also to justify an inference that such negligence 
was proximately related to the injury or death." 

In the case of Selby v. S. Kann Sons Co., 64 App. D.C. 36, 73 F.2d 
853, it was held, that where under Plaintiff's evidence an accident may 
be due to any one of several causes, for some of which the Defendant is 
legally responsible and for some of which he is not, Defendant is entitled 
to a directed verdict. The causal connection between the accident and 
the negligence of the Defendant must not be left to mere conjecture or 
supposition. Collins v. D. C., 60 App. D.C. 100, 102, 48 F.2d 1012, 1014. 
If two possible conclusions can be inferred from the evidence adduced, 
neither can be said to be proved and judgment must go against the party 
upon whom the burden rests. Rule v. Bennett, 219 A.2d 495. | 


In a case involving a similar fact situation, the Municipal Court 
of Appeals held that the Trial Court was entitled to believe Plaintiff's 
testimony that his foot brake was in working order when he delivered 
the automobile to the garage, or at least he believed it to be in working 
order, and was further entitled to take into consideration the natural 
inclincation of a parking attendant to exculpate himself when weighing 
his testimony. Columbia v. Ketter, 67 A.2d 267. In that case, there 
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was undisputed evidence that following the accident, the foot brake would 
not work. 


Even if we assume that the brakes on the Crawford vehicle did 
malfunction, the negligence of the attendant was the proximate cause of 


the collision and constituted an intervening agency that could not reason- 
ably have been anticipated by the Appellee. See Ravin v. Hanson, cited 
supra. This negligence consisted of operating the automobile at an ex- 
cessive rate of speed, failing to drive the vehicle off the ramp at the 
second level when there was an opportunity to do so and thereby avoid 
the collision and in failing to apply the emergency brake. 


This contention is supported by the jury verdict rendered in the 
later trial in which Appellees Foster and O'Donoghue were Plaintiffs 
and the Appellant was the Defendant. In that later trial, to which this 
Appellee was not a party, a jury, after hearing all the evidence on both 
sides, rendered a verdict in favor of Appellees Foster and O'Donoghue 
against Appellant herein. Therefore, it is to be assumed that that jury 
was convinced that the parking attendant was negligent and that his negli- 
gence was the proximate cause of the accident. 


mi. 


The Repair Estimate Was Not Offered in Evidence 
In the First Trial. The Repair Estimate Was Not 
An Admissible Item of Evidence 


At page 4 of Appellant's brief, the following appears: 


"Appellant offered into evidence the repair esti- 
mate of Broad Street Motors, dated November 14, 
1960, which showed a complete brake job with the 
notation, "Repair - No Brakes’ (J.A. 83, 84, 344). 
This was offered as an exception to the general rule 
regarding subsequent repairs in that it was evidence 
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of the condition of the Crawford vehicle at the time 
of the occurrence. The Court did not allow this docu- | 
ment to be placed in evidence (J A. 63a, 63b, 63c)." 


Also at page 4, of its brief, Appellant states: 


"Counsel attempted to utilize the repair esti- 
mate which showed the notation "Repair - No Brakes" 
to impeach the witness in connection with his prior 
statement, but the Court would not allow this cross- 
examination and admonished counsel for attempting 
same." (J.A. 83, 84) 


Lastly, at page 26 of its brief, Appellant states: 


"The repair estimate was competent evidence to | 
show the condition of the Crawford vehicle at the 
time of the occurrence and was relevant in attacking 
Crawford's credibility as it disclosed the fact that 
Crawford had actual notice of the condition of the 
brakes on his automobile at the time of the occur - | 
rence where he had denied this fact in his testimony." 

\ 

The last quotation, appearing immediately above, is set forth in 
that portion of Appellant's brief entitled Conclusion and it follows that 
this represents Appellant's argument. Argument, however, must be 
reasonably predicated upon facts of record or reasonable inferences to 
be drawn from such facts. It is submitted that the conclusions thus ex- 


pressed by Appellant are not supported by the record. 


An examination of pages 83 and 84 of the Joint Appendix, relied 
pelle ig ard Spe ere 
upon by Appellant as containing an offer of the repair estimate into x pL, 
evidence as evidence of the condition of Crawford's vehicle at the time ae 


of the occurrence and also for purposes o Ce to reveal ote 
any such offer or proffer of the document. pdmocishment bythe __/ 


Court to counsel was with respect to counsel's interrogation of the re- (a Ann 
pbuttal witness on cross-examination as to whether in fact the brakes 
on the vehicle had been repaired. No effort was then in progress by 
use of the document to impeach the witness - | 
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Appellant's reliance upon that portion of the Joint Appendix desig- 
nated as 63a, 63b and 63c is either misplaced or it constitutes an impo- 
sition upon this Court. It is assumed that though the reference is to 63a, 
63b and 63c, since there are no such page numbers, that Appellant in- 
tended reference to pages 64 and 64a and 64b. The testimony of the wit- 
ness, Miller, contained on these pages of the Joint Appendix, are extract- 
ed from pages 187, 194, 199, 200 and 201 of the transcript. Resort to the 
statement of Appellant as to content of Joint Appendix filed in this Court 
shows (page 5, item 37) that Appellant designated testimony of the wit- 
ness, Donald Miller, commencing at page 211, line 3, to page 225, line 3. 
Thus, the passages approximately at 64, 64a and 64b were not designated 
for inclusion in the Joint Appendix and Appellee's first notice that such 
in anywise would be relied upon was upon receipt of Appellant's brief and 
Joint Appendix. : 


Furthermore, in its statement of the case, Appellant suggests to 
the Court the proffer of the document and its exclusion from evidence in 
the normal course and conduct of the case before the Court and jury. 
This is not true. Further resort to the transcript of the testimony will 
reveal that when this witness was initially called to testify, Appelice ob- 


jected to his giving teatinony because of the failure of any of the parties, 
Plaintiffs Foster and O'Donoghue and the Co-Defendant, Kinney, to have 


listed him n as a withess, in compliance with the Pretrial Order in the 
case (T. 180-183). When the Court overruled the objection, it was de- 
termined that the jury would be excused and the witness’ testimony 
would be first heard by the Trial Judge alone to determine its admissi- 
bility (T. 185-186). The Court did follow that procedure and the testi- 
mony of Donald Miller, commencing thereafter, was given before the 
Trial Judge only, with the jury excused (T. 187-210). The Court, hav- 
ing concluded thatthe witness" testimony should be admitted, brought 

the jury back in and the witness was again sworn and began his testimony 
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pefore the Court and jury (T. 210-211). Thus, in referring to that por Wen 
tion of the witness Miller's testimony as appears in the Joint Appendix * SE. 
(64, 64a and 64b), Appellant is making reference to testimony which was 
not before the Court and jury in their consideration of the issues involved. 


It is Appellee's position that absent employment by Appellant of the 
testimony referred to in the Joint Appendix 64, 64a and 64b, there is no 
basis in this record for Appellant to complain or contend for error with 
respect to the repair estimate. Basically, there was no proffer of the 


document and consequently, Appellant cannot be heard to complain that 


the document was not allowed in evidence. 


In Hansford P. Miller v. Jackson Avirom, No. 20,639, decided 
6/28/67, _US.App.D.C.__, F.2d ___, this Court aptly stated: 


"Other courts in this jurisdiction have consid- 
ered the legislation to which appenant:adverts too 
restricted in its reach to achieve this result. but we 
have not ourselves previously had occasion to iseas- 
ure the statute's impact upon the problem. By our 
current appraisal, the question appellant poses is 
sufficiently substantial to command serious attention 
if properly presented for our decision. But because 
the issue was neither raised nor decided in the Dis- 
trict Court, we do not address it on this appeal or 
intimate any view as to how it should be resolved. 


‘In our jurisprudential system, trial and appel- 
late processes are synchronized in contemplation 
that review will normally be confined to matters ap- 
propriately submitted for determination in the court 
of first resort. Questions not properly raised and 
preserved during the proceeding under examination, 
and points not asserted with sufficient precision to 
indicate distinctly the party's thesis, will normally 
be spurned on appeal. Canons of this tenor reflect, 
not obeisance to ritual, but 'considerations of fair- 
ness to the court and the parties and of the public 
interest in bringing litigation to an end after fair 
opportunity has been afforded to present all issues 


20 


of law and fact.' The injunction that trial ventilation 
precede appellate exploration best subserves that 
policy without appreciable imposition upon the liti- 
gants. ‘It requires them to deal fairly and frankly 
with each other and with the trial tribunal with re- 
spect to their controversies. It prevents the trial of 
cases piecemeal or in installments. It tends to put 
an end to litigation.’ We think that sound judicial ad- 
ministration embraces importantly the elimination of 
expenditures of time and energy — by parties as well 
as courts — incidental to potentially unnecessary ap- 
peals. 


"Appellant nowhere claimed that the licensing 
statute’ was involved until the litigation reached this 
court. Previously represented by different counsel, 
he did not advance that proposition in his pleadings 
or when the case was heard on the merits, nor are 
such singular omissions explained. Certainly appel- 
lant's secondary reliance upon the statute of frauds 
did not define for the District Court's decision the 
far-reaching contention his present approach incor- 
porates. And it is settled that judicial action sought 
on one ground at trial does not suffice to enable a 
party to invoke another on appeal.” 


Both in the'statement of the case, at page 4 of the Joint Appendix, 
and in the argument, at page 19 of its brief, Appellant urges that the re- 
pair estimate containing the language "Repair - No Brakes" was admis- 
sible for purposes of impeachment and that its counsel was precluded 
by the Court from cross-examining Appellee on this score. Appellee 
suggests that this is not a reasonably accurate assertion by Appellant 
and had Appellee known or been put on notice by Appellant in its desig- 
nation of record, that use was to be made of the testimony of the witness, 
Miller, given out of the presence of the jury, then Appellee would have 


counter -designated certain additional portions of the transcript, which 
would have clarified the situation as it existed at the time of trial. For 
instance, the witness testified that he was assistant body shop foreman 
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at the Broad Street Motors in November of 1960 (T. 187, 188). On 


tioning by counsel for Appellee Foster, the following appears: 


(T. 189) @. Now did there come a time in November of 1960 


(T. 190) 


when you had occasion to work on — when you had 
occasion to observe the automobile belonging to 
Captain Crawford ? 


Yes. 
Did he himself bring the automobile into the shop ? 


Now this, I can't say for the brake repair. He 
prought the car to me the Saturday prior to leav- | 
ing the car at our place and I gave a body estimate 
on it. 


THE COURT: 


Q. When you talk about Saturday that doesn't mean 
anything to me. What Saturday? 


BY MR. INTRATER: 
Q. Do you recall the date? 


A. LIbelieve the Monday he brought the car it was the | 
14th of November so that would make it the 12th of 
November. 


THE COURT: You mean Saturday? 
THE WITNESS: Yes, sir. 
BY MR. INTRATER: 


Q. So he brought the car in on the 12th of November 
with regard to an estimate for repairs, is that 
correct? 


An estimate for body repairs, yes. 


A 
Q@. And on the 14th of November did he leave the car | 
there from the 12th through the 14th? 


No, he did not. 


Then he brought the car back on the 14th, is that | 
correct ? 


Right. 


(T. 191) 


Q. 


And the 14th did he have you examine the brakes ? 


Well, he left the car at the other building. Our 
facilities were at two different locations. We had 
a mechanical shop at one location and the show 
room and at the other one, we had the body shop 
and new car department. I worked at the body 
shop, and new car department. 


Now, when he left the car, I will say sur more- 
orless main plant, it was early in the morning 
and we had a little box there that you put your 
keys in with a note on it like if you want some- 
thing done to your car that day, and generally 
they left a phone number and -- 


Did he leave a note that he wanted you to exam- 
ine the brakes ? 


Well, he didn't leave the note to me but the way 
the ‘ticket was written up, I just surmised that he 
had the note in regard to the brakes. 


In other words, you received a ticket with the 
vehicle to then examine the brakes? Is that cor- 
rect? 


Well, actually, I don't receive the vehicle. It was 
received at the other location. 


Why did you examine the brakes, Mr. Miller? 
Did you examine the brakes ? 


Yes, I did. 
Why did you examine the brakes ? 


Because I happened to be down at our main loca- 
tion and the mechanic called me over to show me 
the brakes. 


You were shown the brakes by another mechanic? 
Yes, right. 

Did you observe the brakes at that time? 

Yes, I did. 
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(T. 197) Q. Now, did you become aware on the 14th of Novem-' 
per at the time you saw this car — how latea time 
— that this automobile not only had body damage — 
to it but that it had resulted from an automobile 
accident that took place on the 11th of November — 
when the car was in the care of a parking garage | 
attendant, and did you know of those facts? | 


Actually, as far as the accident, I believe that the | 
gentleman that brought the car in did say it had 
been wrecked in a parking lot. 


(T. 198) . Now, on the 12th of November, 1960, when you 
made the body estimate, the car had been driven 
to the shop by Captain Crawford, isn't that cor- 
rect? 


Yes. 


After you completed making the body estimate, 
he then drove it away? 


Right. | 
And, of course, it was again driven to the other 


facility on the 14th? 
Right. | 
Now, on these occasions since the car was driven 
to your two places of business, that then would 
indicate that it was braking -- there was braking | 
power on the car which in turn would suggest | 
there was no complete failure of brakes on this 
vehicle prior to that time, isn't that true? 


Well, I can't say there was ever any complete 
failure on it. 


* * * 


When Capt. Crawford brought his car inonthe — 
12th of November to your place of business to 
have the body estimate, did you notice a rasping 
sound about the brakes ? 


No, I didn't. The reason I say that, the car was | 
never moved. It was never moved while I was, 
you might say, near it. 
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At the time we fliscussed the accident and he told 
me he had Government Employees Insurance Com- 
pany, and I told him that they generally wrote their 
own estimates, and they would contact them and 
they would have a man come and look at it. He in- 
sisted that I write an estimate, and this was after 
closing time on Saturday. That is one thing that I 
remember, and so I wrote an estimate on it for the 
body damage. , 


Well, you were there when he approached your 
place of business ? 


« 
No, I was OS the office and he walked in. 
You walked out and then looked at the car? 
Right. 


And again when you saw the car then on the 14th, 
it was in your other facility and -- 


(T.209) A. The next timed saw the car was up on jacks. The 
wheels were off and in our shop at West Street and 
Broad Street ih Falls Church. This is the mechani- 
cal shop. 

Appellant states, at page 4 of its brief, that the repair bill was of- 
fered and received in the second trial (J.A. 344). An examination of the 
repair bill referred to shows that it was a repair order written by one 
named Culler and that it beats the date of November 14, 1960. It was 
not the estimate for body damage referred to by the witness in his testi- 
mony. : 


In the case of [ie al v. Talmadge, 61 App. D.C. 148, 58 
F.2d 874, this Court recognized the general rule that subsequent repairs 
or alterations by a Defendant of a place or instrumentality is not compe- 
tent evidence to show a former defective condition. Such a rule is gen- 
erally based upon public policy for to hold otherwise and permit such 
evidence to be admitted would result inevitably in that single item dis- 
tracting the minds of the ai from the real issue and create a prejudice 


’ 
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against the Defendants. See Columbia & S. B. P. Co. v. Hawthorne, 144 


US. 202, 206, 13 S.Ct. 591, 36 L.Ed. 405. 


In Avery v. S. Kann Sons Co., 67 App. D.C. 217, 91 F.2d 248; this 


Court stated, at page 219 of its opinion: 


"It is contended by Appellant that the cross- 
examination of witnesses concerning subsequent re- 
pairs at the place or to the instrumentality of the 
accident was competent for the purpose of testing by 
such cross-examination the credibility and weight to 
be given to their testimony upon direct examination. 
Inasmuch as the testimony was incompetent as proof 
of the alleged defective condition of the linoleum at 
the time of the accident, it became a question for the 
court to determine in the exercise of a sound discre- 
tion whether the evidence should be admitted. ... 
In the present instance the court exercised this dis - 
cretion by refusing to admit the evidence for any 
purpose. We find no error in this inasmuch as the . 
proposed cross-examination could not reflect upon 
the testimony of defendant's witnesses except upon 
the assumption that the linoleum was defective at 
the time of the accident.” 


The witness, Miller, described the condition of the brakes on the 
front wheels as he observed them on November 14 in the garage and of 
course, the Court held that the witness was entitled to so testify. |A re- 
pair order written three days subsequent to the accident could hardly 
describe the condition of the brakes as they existed at the time of the 
accident or at best, could it be any. more than cumulative evidence. Ad- 
mittedly, the repair order was not prepared by the witness, Miller but 
apparently by one named Culler. An effort on the part of Appellant un- 
der these circumstances to utilize the document through the witness, 
Miller ,would be subject to the hearsay rule. The document could hardly 
be said to be appropriate for use for impeachment purposes as it was 
not prepared by Appellee nor was there any showing that Appellee had 
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any knowledge of the contents of this document. Obviously, the witness, 
Miller, did not even know how, when or by whom Appellee's vehicle was 
returned to the repair garage on November 14. At one point, the witness 
proposed to surmise that Appellee brought it in and may have done as 
others did and left a note but this was pure supposition, which was not 
repeated when the witness testified before the Court and jury. An exam- 
ination of the witness Miller's testimony clearly and unequivocally shows 
that his knowledge was limited to his observation of the front wheels of 
the vehicle, which was then on jacks in the repair garage and that his at- 
tention was called to the brakes on the front wheels by a mecahnic in the 
shop. Even in the testimony thereafter given by the witness, Miller, be- 
fore the Court and jury, his testimony is quite clear that he never was of 
the view that the vehicle of Appellee had experienced a complete brake 
failure; further, that the condition of the brakes as observed on the front 
wheels were such that the vehicle could be stopped if operated at a mod- 
erate speed. Though he was of the view, from observation of the front 
wheels that the vehicle could be subject to intermittent brake failure, 
there was nothing in his testimony or otherwise in the record which 
would negative the implications arising from the testimony of Appellee 
Crawford that if, in fact, there was a failure of the brakes at the time 

of the accident, this was a first and isolated instance of that occurring 
on the vehicle. The use’ of the vehicle following the alleged brake fail- 
ure, first, by the garag' ernployee testing same and secondly, by Appel- 
lee Crawford in operatiig the same from the parking garage to the re- 
pair garage in Virginia, to his home and its subsequent return to the 
repair garage likewise supported the above. The document falls within 
the general rule and was properly excluded. 


In any event, the Court obviously, by taking the testimony of the 
witness, Miller, out of the presence of the jury and thereafter permit- 
ting him to testify with tespect to his observations, was concerned 
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about the admissibility of any such testimony. Resolving that in favor 
of Appellees (Plaintiffs) and Appellant the testimony was received but 
in the exercise of discretion, the actual accomplishment of subsequent 
repairs and the repair bill relating to those repairs was considered in- 
admissible. Unless Appellant can demonstrate that this constituted an 
abuse of the Trial Judge's discretion, which is not even claimed, this 
Court should not consider the matter as error. The actions of the Trial 
Judge are in compliance with the rule laid down by this Court and in ac- 
cordance with the procedures suggested by this Court. 


CONCLUSION 


It is respectfully submitted that the trial court properly granted 
Appellee's motion for a directed verdict on the crossclaim of Appellant 
and that the Court's treatment of evidence relating to subsequent re- 
pairs was proper and in accordance with law. 


The Trial Court should be affirmed. 
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presented no questions on appeal applicable to these appel- 
lees. 
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BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 


This case stems from the law suits of two sets of plaintiffs 
against two sets of defendants. Both female plaintiffs were injured 
in 1960 when a vehicle, owned by appellee, Crawford, and driven by 
an agent of appellant, collided with the vehicles in which said’ pe: 
tiffs were sitting. 


This appeal presents ‘three separate appeals: (A) The appeal 
from the directed verdict in favor of the co-defendant; (B) the ap- 
peal from the jury verdict in favor of appellees, O'Donoghue; and 
(C) the appeal from the jury verdict in favor of appellees, Foster. 


Two trials were held below. At the first trial, a directed 
verdict was granted in favor of appellee Crawford, the owner of 
the striking vehicle. Trial went forward against the appellant, 
which operated a garage where the accident occurred, and whose 
agent was driving the Crawford car. The jury was unable to agree 
and was discharged. Thereafter, a second trial was held in which 
only appellant defended, and jury verdicts were returned in favor 
of both sets of plaintiffs. | 


¢ 
At such trial, this appellee, a woman who was thirty-nine 


years of age at the time of the accident, testified that she was in- 
jured in the neck, ankle and pack (J.A. 117). The injury to her 
back persisted and has grown worse, over the years (J. A. 119). 
She is required to treat herself with a heating pad and to take hot 
baths every evening (J ete 120). 


Her medical witnesses were Dr. Gates, a general practition- 
er, and Dr. Herzmark, an orthopedic surgeon. They testified that 
in their opinion this appellee sustained a back injury, as a result 
of the accident involved herein, consisting of a sprain of the lumbar 
spine, and that such injury was permanent (J.A. 145-148; 191-195). 


The jury found appellant negligent, and its verdict was upheld 
by the trial judge. 


SUMMARY OF ARGUMENT 


Appellant has presented no argument against this appellee 
other than a vague, unsupported, statement that appellee's testi- 
mony on the issue of damages was vague and uncertain. This 
contention is not only unfounded, but is not grounds for reversal. 


ARGUMENT 


Appellee at this stage shall refer to appellant's argument, 


section by section. 


I. 


The first section of appellant's argument is directed to the 
proposition that the trial court erred in granting a directed verdict 
in favor of the owner of the vehicle, appellee Crawford. With this 
proposition, appellee heartily agrees. Appellee believes that there 
was ample evidence from which the jury could have found: (A) That 
appellee Crawford allowed the brakes of his vehicle to wear out 
and was operating a vehicle in a defective and dangerous condition, 
and (B) that appellee Crawford should reasonably have had notice 
of this condition because of the continually lower position of the 
brake pedal, as the brakes wore out, and because of the rasping 
noise made by the brakes. | 


Conceding, therefore, that the lower court erroneously direct- 
ed a verdict in favor of appellee Crawford, this still is not grounds 


for a reversal as far as this appellee is concerned. | 


‘ 


At this second trial, an ample case of negligence was made 
out against the appellant which would support the jury’s verdict. 
In fact, appellant does not even attempt to attack the propriety 
of the jury's verdict, except on the issue of damages, which shall 
be dealt with hereafter. | 


We are thus faced with a situation where appellee hada 
cause of action against twc defendants. She obtained a verdict 
against one of said defeaddnts — although she really should have 
obtained a verdict against both. There is no reason why the ver- 
dict against the one defendant-appellant-should not be allowed to 
stand. This does not meah that appellant is not entitled to a new 
trial as to its cross-claim against appellee Crawford. This would 
give appellant all the protection to which it is entitled. It has al- 
ready been adjudged negligent, but it should be allowed to proceed 
with its claim against the*co-defendant for contribution. 


On this point, appe’;se refers this Honorable Court to the 
case of Wiggin v. St. Louis, 37 S.W. 528, 135 Mo. 558. In that case, 
as in the instant case, a plaintiff had sued two defendants. In that 
case, as in the instant case, a directed verdict was granted in 
favor of one defendant, and plaintiff received a jury verdict against 
the other defendant. The,Supreme Court of Missouri held that the 
granting of a directed verdict in favor of the co-defendant was er- 
roneous. The Court therbupon affirmed the plaintiff's judgment, 
but reversed and remanded only as to the cross-claims of the de- 
fendants. : 


Appellee also refets to the case of Ruddy v. New York Cen- 
tral R.R. Co., 224 F.2d de (2nd Cir. 1955), in which the opinion was 
written by Judge Learned Hand. That case involved an action against 

i 


a railroad which, in turn, filed a third-party claim against another 
corporation. Judgment was obtained by the plaintiff against the de- 
fendant, and by defendant against the third-party defendant. Both 

defendants appealed. The Court of Appeals held that error had 
been committed with regard to the third-party claim and reversed 
and remanded for a new trial, as to that claim. However, as to 


plaintiff's claim, the Court held, at page 100: 


"Satisfaction of Ruddy's judgment should of 
course not await the new trial of the 'third 
party claim’. Judgment affirmed in the ac- 
tion of Ruddy against the railroad.” | 

Appellee therefore submits that, with regard to appellant's 

first contention on appeal, no grounds are presented to support a 

reversal of the judgment which was returned in favor of this ap- 

pellee. | 
I. 


The second contention of appellant is that at the first trial, 
the Court erroneously refused to admit into evidence the repair 
bill on the Crawford car. As to this point, appellee submits that 
if there was error, it was inconsequential. Appellant contends 
that the repair bill would have shown the condition of the brakes 
on the car. Appellee would point out, however, that with regard 
to said brakes there was admitted the testimony of the mechanic 
who actually examined the automobile (J.A. 64-B thru 71). This 
testimony was far more eloquent than the repair bill. 


Moreover, the admission vel non of the repair bill in no way 
affects the judgment obtained by this appellee. | 


Im. 


Appellant's third argument on appeal is that, at the first trial, 
no prima facie case of negligence was made out. Appellee denies 
this allegation, but submits that, even if it were true, it would be 
of no avail since ‘he first trial resulted in a "hung jury". At the 
second trial, the jury's verdict was for appellee, and appellant 
makes no contention that appellee failed to make out a prima facie 
case at said second trial. 


In any event, the contention of appellant is totally without 
merit, for there was ample evidence at the first trial as well as 
the second, of appellant's negligence. First of all, the mechanic 
who examined the brakes*testified that their condition was such 
that the brake pedal would go all the way to the floor and the brakes 


would make a rasping, scraping sound (J.A. 65-68). From this, 
the jury could reasonably have inferred that appellant's driver 
should reasonably have discovered the defective condition of the 
brakes. Secondly, appellant's driver testified that the brakes 


failed between the third and second floors and that there was 
nothing to prevent him from turning off on the second floor (J.A. 
63, 64). From this the fury could have inferred that appellant's 
driver did not take'a reasonable method to avoid the accident; 
namely, turning off on a floor before the vehicle picked up too 
much momentum. In addition, there was testimony from which 
the jury could have inferfred that appellant's driver was initially 
driving too fast and that this is what precipitated the brake fail- 
ure (J.A. 68-71), and that the driver failed to sound his horn to 
give warning of his uncontrolled approach (J.A. 49). 


| 
In short, appellant's third proposition is not only without legal 
| 
merit, in that it pertains to the first of two trials, only the second of 
which returned a verdict against said appellant; but also, said ‘Propo- 
sition is without a factual foundation to support it. 
Iv. 
Appellant's fourth argument pertains to the case of appellee, 
O'Donoghue, and in no way applies to, or affects, this appellee. 
| 
V | 
Appellant's fifth argument likewise applies only to appellee, 
O'Donoghue. | 
VI. | 
Appellant's sixth point, like the fourth and fifth, apEiee, Ito ap- 
pellee, O'Donoghue. 


Vil. 


Appellant's seventh proposition is that the testimony coe 
issue of damages was vague and uncertain as to both appellees. 
While lumping the two cases together, appellant is not specific as 
to either, but merely makes a "blanket" accusation of contradictory 
testimony. | 


This appellee denies that the testimony adduced by her was 
in any way vague, uncertain, or contradictory. Her own testimony 
was very definite concerning the continuing back pain she is suf- 
fering (J.A. 117-120). Her doctors were equally definite as to the 
nature, cause, and permanency of her injury (J.A. 145-148; 191-195). 


It is true that on cross-examination, counsel for appellant 
made a concerted effort to attempt to confuse the witnesses and 
to muddy up the waters, but appellee submits that such effort was 
ineffective. In the final analysis there was a clear picture of in- 
jury presented to the jury which rendered its judgment favorably 
to appellee. The trial judge did not consider this argument to be 
valid, when presented below in defendant's motion for new trial, 
which the Court denied, and no showing has been made here that 
such action of the trial court was an abuse of discretion. 


CONCLUSION 


Appellee Foster's position can be summarized simply. 
She had a cause of or against two separate defendants, each 


of whom committed separate acts of negligence causing her in- 
jury. She has obtained-a judgment against one — appellant, here 
— and no error was cofamitted as to said judgment. Although ap- 
pellant may be entitledjto a new trial on its cross-claim against 
its co-defendant, the judgment in favor of appellee should be sus- 


tained. t 
7) \ 
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STATEMENT OF QUESTION PRESENTED 


In the opinion of appellee O'Donoghue, the only question 
presented by appellant applicable to this appellee is whether 
the record discloses any reversible error respecting either 
admission of evidence as to the nature of appellee's injuries 
or submission of the case to the jury for its determination of 


damages. 
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Federal Rules of Civil Procedure, 15(b) 


Hnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,007 


KINNEY OF D. C., INC., 


Appellant, 


Vv. 


MARY T. O'DONOGHUE, 
Appellee. | 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


The facts of the accident of November 11, 1960 are not in dis- 
pute. Appellant's employee, one Charles Blow, drove an automobile 
owned by appellee Crawford from the third floor of appellant's parking 


2 


garage to the ground level a he directly struck or caused a colli- 


sion with several vehicles, including the one in which this appellee was 
seated, thereby inflicting injury on her. The incident also caused in- 
jury to appellee Frosene Féster (see Appeal No. 21,006). Appellant's 
defense was that the accident was due to a defective brake condition on 
the Crawford vehicle. 


The personal injury suits filed by Mr. and Mrs. Foster and Mrs. 
O'Donoghue against Kinney of D. C., Inc., and Capt. Crawford were 
consolidated and tried in June of 1966, at which time defendant Craw- 
ford received a directed verdict at the close of the plaintiffs’ case and 
the jury was unable to reach a verdict in the claims against Kinney. 

In the re-trial against Kinney alone, the jury found for the plaintiffs 
and returned a verdict of $8,000.00 for this appellee. 


The testimony as to appellee's injuries and damages came pri- 
marily from herself and from Dr. Francis Coleman. She stated that 
on the evening of the accident after she got home she "got violently 
sick, had a terrific headache, was nauseated. I had terrific pains 
across my back, shoulder and neck and pressure in the back of my 
head." She received treatment from Dr. Coleman, her family physi- 
cian, at home and continued under his care thereafter (J.A. 214, 215). 
She saw him both before and after the accident for matters related to 
this accident and some which were not related. Both she and Dr. 
Coleman testified fully in this regard. However, as to the injuries 
resulting from the accident of November 11, 1960, Dr. Coleman testi- 
fied that the cervical sprain "just did not work out in her case. In 
other words it became chronic." (Emphasis added. J.A. 259.) When 
asked about recent complaints referable to injuries from this accident, 
he stated that he had seen-her for these on January 14, 1967 and that 
she still complains to thi¢ day (J.A. 262). 


Referring to appellant's brief at page 9, Mrs. O'Donoghue did 


not state that her complaints of fatigue and nervousness expressed 


to Dr. Coleman both before and after the accident were from the type 
of work she was doing, but rather stated that complaints about fatigue 
and upset prior to November 11, 1960 were "on very rare occasions"; 
that before the accident she never complained at work about her phys- 
ical condition; that, in fact, she had no condition prior to the accident 
(J.A. 320, 321). Nothing at J.A. 318-319 supports appellant's allega- 
tion that Mrs. O'Donoghue testified that all of the medications she was 
taking following November 11, 1960 were as a result of the accident. 
On the contrary, she testified specifically that she had her pharmacist 
keep a separate record for those medications prescribed for condi- 
tions resulting from the accident (J.A. 312). The contention that over 
three-fourths of the medication bills were for Premarin and Librium 
is without support in the record and, indeed, appellant has clted no 
reference to the Joint Appendix. 


A final assertion at page 10 of appellant's brief requires com- 
ment. Appellant states Dr. Coleman testified that "ther conditions 
caused by the accident were not permanent" and cites J.A. 282, 283. 
A reading of those pages shows that on cross-examination the doctor 
was asked to read from his report dated January 28, 1961 (less than 
three months after the accident), wherein he stated the "patient suf- 
fered a severe whiplash injury of the neck and cervical structures. 

.. The neck injuries have greatly subsided. The patient lost con- 
siderable time from work and as of now still must remain at home 
occasionally because of nervous tension; but I feel that this will 
gradually subside and I do not feel there will be any permanent re- 
siduals."" When this is compared with his statement, based on obser- 
vations through the next six years, that Mrs. O'Donoghue's cervical 


sprain did not work out but became chronic (J.A. 258-259), it is obvi- 
ously a gross distortion to suggest the doctor testified that her injur- 
ies were not permanent. 


Following submission of the case to the jury, a verdict was re- 
turned for Mrs. O'Donoghue in the amount of $8,000.00. Appellant 
filed a motion for judgment n.o.v., or a new trial, or a remittitur. 
This motion was denied in all respects and this appeal ensued. 


SUMMARY OF ARGUMENT 


Appellee agrees that it was error to grant a motion for a direct- 
ed verdict in favor of the defendant Crawford at the first trial, as there 
was sufficient evidence of a defective brake condition of which he 
should have had notice to present this issue to the jury (see Appeal No. 


21,009). However, there was also ample evidence of negligence on the 
part of the employee of appellant Kinney in the manner in which he op- 


erated this vehicle while bringing it down the ramp, regardless of its 
mechanical condition. This evidence was the basis of the jury's find- 
ing for the plaintiffs at the second trial, and appellant makes no chal- 
lenge to the sufficiency of that evidence as to liability. Consequently, 
any error as regards Crawford in the first trial relates only to the 
question of contribution between co-defendants, provided that the sec- 
ond trial was free from reversible error. 


In her complaint and pre-trial statement, appellee made it clear 
that she was claiming injury to her nervous system and the pre-trial 
order specifies that part of her alleged injuries consists of "nervous- 
ness, i.¢., nervous apxiety tension." The Court ruled that these allega- 
tions would encompass a claim for aggravation of a nervous condition. 


This is a matter within the sound discretion of the trial court and no 
abuse of that discretion has been demonstrated. 


Dr. Coleman's testimony was clear evidence of permanent in- 
jury justifying admission of the life expectancy table. His testimony 
and that of appellee also laid adequate basis for the instruction on 
aggravation, the form of which was not objected to by appellant at 
trial. | 
Appellant's allegations as regards damages are frivolous, as 


these matters were properly submitted to the jury for their evalua- 
| 


tion. 


ARGUMENT 


Appellee's argument will follow the section outline adhered to 

by the appellant. | 
L | 

Appellee agrees that it was error to direct a verdict in favor 
of the defendant Crawford in the first trial at the close of the plain- 
tiffs' case but submits that, in view of the second trial, this error 
in no way affects the judgment now held by this appellee against ap- 
pellant. | 


The testimony of the operator, Charles Blow, was that he ex- 
perienced a complete brake failure as he was bringing the car’ down 
the ramps in the parking garage. He endeavored to "pump" the 
brakes and, also, allegedly attempted to stop by striking a wall, but 
these efforts were unsuccessful due to the brake condition (J A. 56- 
59). In addition, the Court received testimony from Mr. Donald F. 
Miller, an auto mechanic, who inspected the vehicle two days after 


the accident and described the brake condition which he found. He 
inspected the two front wheels and found no asbestos lining, but a 
metal-on-metal condition with scoring apparent on the brake shoe 
and the drum. The scoring resulted from brake operation in the 
metal-to-metal condition. This condition manifests itself to the 
operator by requiring the brake pedal to be depressed almost to 
the floor to operate the brakes and by a rasping sound or scraping 
sound from the metal-to-metal contact. Mr. Miller further stated 
that the brakes which he examined could be subject to intermittent 
failure (J.A. 65-69). 


Viewing this evidence in the light most favorable to the plain- 
tiffs, it clearly could support a jury's finding of negligence against 
the defendant Crawford and it was error not to submit this to the 
jury. There was, of course, other evidence against the defendant 
Kinney which will be discussed below at Point III, but the testimony 
summarized above laid a sufficient foundation for a jury to infer 
that Capt. Crawford had been negligent in the maintenance of his 
brakes, in his failure to warn the garage of the condition of his 
brakes, and that such negligence was a contributing cause of the 
accident. 


This error, however, has no bearing on the instant appeal as 
such. In this appeal appellant concedes that the issue of his liability 


was properly submitted to the jury in the second trial and the only 
questions he has raised between himself and this appellee concern 
damages. Consequently, a final determination has been made that 
appellant was negligent and is liable for whatever damages were 
properly proven. The error in the first trial now relates to the 
question of contribution or indemnification between the co-defendants. 


u | 
| 

However, if it is determined that re-trial of the cross-claim 

is in order, that would not justify any delay in satisfying the judg- 

ment obtained by Mrs. O'Donoghue against this appellant. See 

Ruddy v. New York Central R.R. Co., 224 F.2d 96 (2d Cir. 1955). 


0. 


Appellee feels that admission or rejection of the repair bill 
was totally insignificant in view of the testimony already received 
from the witness, Donald Miller. The proffered bill added nothing 
to the evidence already in concerning the condition of the brakes at 
the time of the accident. If there was error, it was harmless)and, 
in any event, it would in no way affect the judgment obtained by this 
appellee in the second trial. 


atk | 
| 
Appellant's bland contention that the testimony received in the 
first trial failed to disclose any negligence on appellant's part is 
without support in the record. The question of the care taken by the 
appellant in the operation of the vehicle, whatever its condition may 


have been, was properly submitted to the jury. 


From the testimony of Charles Blow alone, there was ample 
evidence of negligence on his part. He stated that he had to bring 
the car down three ramps and had no trouble stopping the car on the 
first of these ramps between the third and second levels (J.A, 62- 
63). He alleged experiencing brake failure approaching the second 
level, continuing on down while trying to pump the brake, colliding 
with a wall and then a Mercury automobile before striking the appel- 


lee's vehicle, all at a speed of five to seven miles per hour (J.A. 56- 


58). This was patently incredible on the crucial issues of speed and 
care since a vehicle driven head on into a wall at five miles per hour 
doesn't bounce off and continue on to inflict further damage. Mr. 
Blow further testified that he could have turned off the ramp onto 

the second floor parking level after experiencing the alleged brake 
failure (J.A. 63, 64). The jury could easily have found it was negli- 
gence for him to fail to turn off the ramp and thereby avoid injuring 
the appellee. 


Thus, Mr. Blow's testimony alone was sufficient to submit the 
question of his negligence to the jury. We have the additional fac- 
tors, however, that certain portions of his testimony were contra- 
dicted. He alleged that the brakes were no good, but Mrs. O'Donoghue 
testified that immediately after the accident she observed an em- 
ployee of Kinney test tke brakes and stop the vehicle each time the 
brakes were so tested. Further, she observed the vehicle then be- 
ing driven toward a ramp to a lower level, indicating the Kinney 
employee was satisfied that the brakes were working properly (J.A. 
75, 76). In addition, Mrs. Foster testified that the vehicle Mr. Blow 
was operating was going much faster than five to seven miles per 
hour and that she did not hear any horn being sounded (J-A. 49, 51). 


It must be remembered that her estimate of this speed was made 
after Mr. Blow had already struck a wall and another vehicle. 


Thus, at the close of the plaintiff's case, there was evidence 
from which the jury could have found that the brakes on the vehicle, 
even if potentially ‘defective, did not fail at this time and the sole 
cause of the accident was the operator's negligence in driving too 
fast and losing control. There was evidence from which the jury 
could find that even assuming a brake failure, the operator did not 
exercise reasonable care to avoid injuring the plaintiffs. Credibil- 
ity of the witnesses was a very important element, and the jury is 


the sole judge of that question. Appellant was not entitled to a idirected 
verdict at that time and it is of at least passing interest that he does 
not even claim to have been entitled to a directed verdict on substan- 
tially the same evidence at the second trial. 


Iv. 


Appellee is of the opinion that no amendment to her complaint 
was ever made or sought at the trial of this case. The incident of 
which appellant complains was merely the trial judge's interpreta- 
tion that the complaint, pre-trial statement and pre-trial order suf- 
ficiently stated a claim of injury to the nervous system to include a 
claim of aggravation of a nervous or emotional condition. While 
appellant undoubtedly would have preferred to cross-examine Dr. 
Coleman on the basis of direct causation of emotional upset, the 
doctor's testimony was that Mrs. O'Donoghue was a rather emotion- 
al person before the accident and her emotional condition was un- 
questionably aggravated by the accident (J.A. 260). Appellant knew 
this type of injury was going to be claimed but is objecting to the 
form. It is certainly not true to suggest that a new injury was 
claimed (see appellant's "Questions Presented", No. 3). | 


Assuming, avguendo, that the Court's ruling constituted come 
sort of constructive amendment, this would be perfectly proper un- 
der the Federal Rules of Civil Procedure and the existing law in 
this jurisdiction. F.R.C.P. 15(o) concerning amendments to con- 
form to the evidence states " .. . if evidence is objected to at ithe 
trial on the ground that it is not within the issues made by the|plead- 
ings, the court may allow the pleadings to be amended and shall do 
so freely when the presentation of the merits of the action will be 


subserved thereby and the objecting party fails to satisfy the court 
| 
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that the admission of such evidence would prejudice him in maintaining 
his action or defense upon the merits.” (Emphasis added.) This Court 
has ruled that such amendments are to be allowed with great liberality. 
Robbins v. Jordan, 181 F.2d 793, 86 U. S. App. D. C. 304 (1950). 


Such matters ar: soundly within the discretion of the trial court 
and cannot be disturbed on appeal absent a showing of abuse of discre- 
tion. United States v. Lehigh Valley R.R. Co., 220 U.S. 257, 31S. Ct. 
387, 55 L. Ed. 458; Robbins v. Jordan, supra; McDonald v. Cooperative 
Restaurant, 64 F.2d 383, 62 U. S. App. D. C. 48 (1933). The case of 
Cockrell v. First Federal Savings & Loan Ass'n, 33 A.2d 621 (D. C. 
Mun. App.(1943)), provides a very clear statement of the principles 
to be followed regarding amendments "An amendment which mere- 
ly explains, amplifies or elaborates or gives greater precision to, 
the allegations of the cause of action originally presented, is not the 
statement of a new cause of action. The test is whether the cause of 
action remains the same in substance, notwithstanding differences of 
specification." 33 A.2d at 622. Clearly, this testimony was just giv- 
ing greater specificity to the stated claim for damage to the nervous 
system. This claim was nothing new to the appellant, he was not 


prejudiced in any way and he did not make any request for a continu- 
ance to meet this allegedly new evidence. 


The case of Meadow Gold Products Co. v. Wright, 278 F.2d 867, 
108 U. S. App. D. C. 33 (1960), cited by appellant, is markedly inap- 
posite. That case involved a requested instruction on the doctrine of 
last clear chance after all the evidence was in. This was a complete- 
ly new theory of the case taking both the defendant and the trial judge 
completely by surprise. This Court stated "That an experienced 
trial judge should be unaware of the theory of plaintiff's case until 
that point in the trial cannot be permitted." 108 U. S. App. D. C. at 
35. 


ll 


In the case at bar there was no surprise and the experienced 
trial judge, well within his discretion, ruled that the evidence fell 
within the issues framed by the pleadings and the pre-trial. 

| 


V. 


Appellant's contention that there was no evidence of permanent 


injury is refuted by the following testimony from Dr. CE SEESS 


"Q. Do you have an opinion as to what occurred | 
as a result of this accident in the history of the ex- | 
amination as to the plaintiff, Mrs. O'Donoghue? | 

THE WITNESS: Yes, she had a cervical sprain. 
In most cases these things resolve themselves after | 


a period of several months. As I have in my notes 
here the number of visits coming back and forth, it | 
just did not work out in her case. In other words, 


it became chronic." (J.A. 258, 259) 


And again: | 
"Q. Have you seen her, Doctor, since 1963? | 

A. Yes. 

Q. Have you seen her for anything relating to | 


this condition of which she complained? 


| 

| 
A. Yes, she still complains and does to this day." 
(J.A. 262) | 


Appellee submits that the foregoing testimony adequately sup- 
ports the introduction into evidence of the life expectancy tables. 
Appellee further suggests that the amount of the verdict in the face 
of approximately $2,400.00 out of pocket expenses does not reflect 
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any substantial award for future pain and suffering or medical ex- 
pense over the 21.2 years remaining life expectancy of the appellee, 
so that if admission of the table was error, it was harmless error. 


VI. 


At trial, counsel for appellant objected to the instruction on 
aggravation and made no request for amplification of it or greater 
detail as he is now requesting. Counsel for appellant did not include 
his objection in the joint appendix but page 1024 of the transcript 
shows the following: 


MR. LIPSHULTZ: ".-. And third, Your 
Honor, for the record I would like to again object 
to Your Honor's instructing on the aggravation of 
a pre-existing condition." 


Nothing is said about excluding claim for low back or leg injury 
or menopause or any symptoms relating to any of these. Nor should 
there have been, because Dr. Coleman's testimony clearly excluded 
them. When asked about appellee's back and leg conditions which 
admittedly existed prior to the accident, Dr. Coleman stated, "I do 
not see what that has to do with the cervical spine injury.” (J.-A. 264) 
And as to menopause, he stated: "I am not saying the menopause 
symptoms were caused by the accident.” (J.A. 278) Neither did the 
appellee make any claim relating to these conditions. 


Thus, appellant had the benefit of direct and uncontradicted evi- 
dence from appellee's attending physician that certain of her physical 
difficulties had nothing to do with this accident. He made no request 
for the special instruction which he now says should have been given. 
This flies in the face of the long established rule, error cannot be 
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predicated on the failure of the Court to charge the jury as to an issue 
raised in the case where it does not appear that the Court was request- 
ed to charge the jury as to suchissue. Carter v. Carusi, 5S. ct. 281, 
112 U. S. 478, 28 L. Ed. 820 (1884). This Court has stated further that 
the refusal of a special instruction to the jury is not error, where it 
appears that the party asking it had the benefit of the evidence to which 
it related, and also that the instruction segregated some of the facts 
from others in evidence. Turner v. American Security & Trust Co., 

29 U. S. App. D. C. 460 (1907). The testimony of Dr. Coleman clearly 
required an instruction on aggravation and the Court simply left it to 
the jury to determine, in view of all the evidence, what conditions, if 
any, had been aggravated and to what extent. There was surely ho need 
to inform the jury that appellee was making no claim for particular in- 
juries which had been excluded from the case by uncontradicted testi- 


mony. 


val. | 
Appellant's final allegation of error is novel, if not frivolous. 
Without specifying any particular testimony, he avers that a directed 
verdict should have been awarded as to damages. First of all, this 
relief was not prayed for at trial and, consequently, is not available 
here. Secondly, appellant does not, and indeed could not, allege any 
unfair limitation or restriction on his opportunity to cross-examine 
all witnesses who testified as to damages. Although appellant may 
feel that the testimony was inconclusive, uncertain or vague, it is 
obvious that the jury did not think so. The jury are the triers of fact 
and sole judges of credibility and they were instructed that they could 
reject any and all testimony of a witness who they felt had testified 
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untruthfully about a matter concerning which the witness could not 


have been reasonably mistaken. The testimony, in its entirety, was 


properly submitted to the jury. That the jury did not find it self- 
contradictory, inconsistent, inconclusive, uncertain or vague on the 
issue of damages is not grounds for reversal. 


CONCLUSION 


Appellant has not challenged the sufficiency of the evidence 
as to his liability at the second trial nor is there any claim that the 
verdict is excessive or contrary to the evidence. The case was fair- 
ly and properly tried and submitted to the jury which returned an 
equitable verdict. Any error regarding cross-claim between the 
original co-defendants cannot affect this judgment, which should be 
affirmed. 


Respectfully submitted, 
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